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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 1886 
JAMES 1\tlE.ADE FERGUSON, 
versus 
VIRGINIA TRACTOR COMPANY, INCORPORATED. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Ju,stices of the Suprenw Court of Appeals 
nf Virginia: 
Your petitioner, James Meade Ferguson, respectfully rep-
•·c~sents that he is aggrieved by a final judgment of the Cir-
cuit Court of the City of Richmond, entered against hitn on 
the 23rd day of November, 1936, in a case wherein he, the 
said J a1nes l\tieade Ferguson, was the plaintiff and the Vir-
ginia Tractor Company, Incorporated, was the defendant. 
A transcript of the record of the judgment complained of is 
herewitl1 presented as a part of this petition. · 
THE FA:CTS~ 
On .January 1st, 1935, about nine-thirty o'clock at night, 
your petitioner was driving a Ford automobile along the 
1\fidlothian Turnpike, coming toward Richmond. When with-
in about one mile of the city he met another automobile ap-
proaching· him with very bright headlights, and in order to 
pass the oncoming car in safety he slowed down from 35 miles 
an hour to 25 or 30 miles, pulled off to the right, and dimmed 
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his lights. Immediately thereafter he crashed into the rear 
of a larg·e truck belonging· to the defendant, the Virginia 
Tractor Company, Incorporated, which, unknown to him had ·· 
been parked on the highway itself without lights, and with 
large 2x4 beams extending from the rear of the· truck some 
5 or 6 feet, without lights. 
These beams crashed through his windshield and his car 
telescoped itself under the rear of the truck, killing a young 
lady who was riding beside him ·as a g·uest, and fracturing his 
own skull in several places, and breaking his ankle to the 
extent that he can not walk on it and will be permanently 
rlisablP.d to· a large degree for the balance of his life. Medical 
biBs and expenses alone already· incurred and definitely to 
be incurred amount in themselves to over $2,500.00. 
The plaintiff proved that the defendant's truck had had 
difficulty with its lights going out some twenty miles down 
the road, but had been temporarily repaired by the driver 
until it reached the scene of the accident when thev went out 
again. It was proved by two witnesses for the plaintiff that 
this truck had been parked on the highway itself without 
lights for certainly three quarters of an hour before the ac-
cident. That there was plenty of room to have driven off the 
highway into a field, and that there were two side roads with-
in a few feet of the front of the truck into which it could have 
been driven. 
The plaintiff had come do'vn an incline and had passed the 
automobile with the. glaring headlights somewhere near the 
bottom, and had started up another incline, upon which the 
dark truck was parked, 'vhen the crash occurred. The night 
was dark and the truck, in addition to being unlighted, 'vas 
painted blue or green, apd was parked against a dark high-
way with a background of green pines, which made it all the 
more difficult to see with eyes blinded from the oncoming 
headlights and with his own lights dimmed in order not to 
blind the other driver. 
· The defense pleaded the General Issue and Contributory 
N eg:Jigence. 
The ·Court overruled a defense motion to strike the evidence 
at the terminati<lll of the plaintiff's case, and the matter 'vas 
submitted fairly to the jury on instructions as to contributory 
negligence. The jury visited in person the scene of the acci-
dent. 
The jury returned a verdict for $5,000.00 and a motion was 
made to set the verdict aside. The trial court held the mat-
ter under advisement from June 4th, 1936 until November 
23rd, 1936, and then entered an order sustaining the defend-
ant's motion and set the verdict ·aside and entered up final 
\ 1 
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judgment for the plaintiff on the ground that the plaintiff 
was guilty of contributory negligence. 
The contributory negligence claimed by the defense was 
that under all the facts and circumstances the plaintiff should 
have seen the truck parked in the highway. The defense wit-
nesses admitted that the truck was (1) parked on the highway 
itself, (2) on a slight incline, .(3) without lights, ( 4) on a dark 
night, ( 5) with a broad field and two roads to the side within 
a few feet into which the truck have been driven, and ( 6) with 
large wooden beams projecting from the rear of the truck 
\vithout lights. The defense also made no contention about 
the extent of the injuries. 
THE ISSUE. 
The jury having found for the plaintiff which w~s a find-
ing of fact that the defendant was guilty of primary negli-
gence and that the plaintiff was not gui1ty of contributory 
negligence, and the trial Court having set the verdict aside 
solely upon the ground that the plaintiff was guilty of con-
tributory negligence, it would seem that the question of pri-
mary negligence of the defendant is no longer involved, and 
that the only question is whether or not the plaintiff was 
guilty of contributory negligence as a matter of law. 
Therefore, the only issue seems to be as follows: 
1. Was the plaintiff guilty of contributory negligence as 
a matter of law by not seeing an unlighted,- dark colored truck 
parked on the highway against a dark background after pass-
ing another car with glaring headlights 7 
THE ARGUMENT. 
The plaintiff's side of the case is that he never saw the -
truck at all. It is reasonable to assume that he did not in-
tentionally run into the back of the truck. and it also follows 
as a reasonable inference that if he had seen the truck he 
would have done all in his power to avoid the collision. So 
the question narrows itself to the one proposition, namely, 
could the plaintiff have se~n the .truck by the· exercise of or-
dinary care under all the circumstances of the case! 
The plaintiff says (Rec., p. 121) : 
''A. The last thing I remember was meeting this car with 
the bright lights on it and I slowed up and dimmed my lights 
and pulled as far as I could to the right.'' 
• 
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'' Q. You were knocked unconscious, you mean Y 
"A. Yes, sir." 
What else was the plaintiff supposed to do? He 'vas dri v-
ing along a public high,vay upon which he had a right to be. 
He was not g·oing at an excessive speed. He testified to driv-
ing around 35 miles an hour and of slowing up when he met 
the other car. He had a rig·ht to go at least 45 miles an hour 
along the highway without being guilty of speeding. He had 
a right to assume that the highway was unobstructed, and 
that no one would leave an unlighted truck with wooden beams 
stic~king· out from the rear on the highway itself. 
When he met the oncoming car he used every precaution. 
He slowed up, he dimmed his lig·hts and pulled far to the 
right. And then he crashed into the unlighted truck. It is ~ 
possible that the very precaution he took, namely dimming his 
lights, and yet whi&h was the act of a prudent man who did 
not wish to blind the other driver, nevertheless made it more 
difficult for him to see the obstruction in his path. Certainly 
for some seconds after passing a car with bright headlights 
his vision itself was impaired through no fault of his own .. 
Traveling at a reduced speed of 25 to 30 miles an hour he 
would ·have traveled from 300 to 400 feet in a fe'v seconds. 
, 'Fhe crash must have occured almost immediately after 
passing the other car with the bright lig·hts, as the plaintiff 
remembers slowing up, dimming his lights and pulling over 
to the right, and then renten1bers nothing more until he re-
gained consciousness in the hospital (Rec., p. 121). 
Two other men, J. A. Townsend accompanied by L. G .. 
Woodall almost ran into this same truck about three quarters 
of an hour before the plaintiff crashed into it. Mr. Townsend 
was driving· his car toward Richmond in the same direction 
travelled by the plaintiff. He did not see the truck until with-
in about 30 feet of it (Rec., p. 21). It looked like a big dirty 
sheet in the highway (R., p. 19). Was turning as a man stand-
ing by the truck flashed a light. When he returned in three 
quarters of an hour the accident had just occurred and the 
boy was lying in the road (Rec., p. 23). 
He is corroborated by L. G. Woodall to the effect that he 
did not see the truck until within about 30 feet from it (Rec.~ 
p. 99). 
These were ordinary prudent men and they almost ran 
into the fruck themselves. And they had not been blinded by 
the glaring headlights from an;,other car a.s had the plaintiff. 
Another witness, ~T. E. Macfarlane testified that he was driv-
ing some six or seven car lengths behind the plaintiff and 
''just before he hit the truck be met a car with real bright 
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lights on it." He also said further: "I couldn't se·e hin1 
after he hit the truck until I was in 30 or 40 feet of him my-
self" (Rec., p. 25). 
Two other pieces of evidence of a circun1stantial nature 
corroborate the contention of the plaintiff that the crash oc-
curred almost immediately after passing the car with the 
glaring headlights. The truck was ad1nittedly parked on the 
right side of the highway. A photograph taken of the back 
of the truck (Exhibit G) shows the 'vooden beams with a white 
rag· on them projecting- from the right rear of the truck. An-
other photograph (Exhibit H) shows that these beams struck 
the windshield and the cowl below it in just about the middle 
of the plaintiff's car .. This was circumstantial evidence of a 
very powerful nature to the effect that the plaintiff was driv-
ing- far to the rig-ht of the highway, possibly with his right 
'vheels on the dirt shoulder, in order for these beams to hit 
near the center of his car as t,hey were on the extreme right 
of the body of the truck. This would indicate that the plain-
tiff had not yet had time, after passing the car with the g·lar-
ing headlig·hts, to pull back fully into the highway. If he had 
been con1pletely on the highway these beams would have 
penetrated the front of his car on the extreme right instead 
of near the n1iddle. 
All of these facts indicate that the crash occurred very 
shortly after passing the oncoming car with glaring head-· 
lights. 
The defendant took issue on this. point and undertook to 
show that the highway was perfectly straight, though it did 
have some inclines. That by tests of other cars of a similar 
nature to the one the plaintiff was driving on a similar night 
the truck could be seen at various distances up the road. But 
the differences in those tests .were very evident. They were 
(1) the brig·ht lights of the defendant's witnesses' cars were 
on at the time, while the plnintiff had dimmed his lights, 
· which turned them downward, in order to pass the other car, 
(2) there was no other oncoming car with bright headlights 
to blind them as testified to by the plaintiff, and ( 3) the wit-
nessAs for the defense knew that the truck had been parked 
there in order to make the tests, and were on the lookout for 
it, while the plaintiff did not know the truck was there and had 
every ri~·ht fo assume that it was not there. 
The defense further tried to show that the plaintiff had 
paf;sed the car some hundred feet before the accident by try-
ing to g-et him to admit the distance he passed the oncoming 
car from the knoll at the top of the hill. The plaintiff stated 
that he supposed it was 150 feet but that he did not remem-
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ber. The defense tried to prove by this that the plaintiff 
travelled some 500 feet before striking the truck, which was 
disputed by other facts in the case. There was also some 
question as to just where the truck was parked. 
These things made a clear cut question of fact for the jury 
and they found in favor of the plaintiff. 
It is only in cases where the evidence is undiszntte(l or 
where only one inference eould be drawn from the facts by 
reasonable men, that the Court has the power to step in and 
set the verdict of a jury aside on a finding of fact by holding· 
the plaintiff guilty of contributory negligence as a matter of 
law. 
DuPtont En_qi'lteerin,q Oo. v. Blair, 129 Va. 423; 
Meardey v. Petersburg, etc., R. Go., 133 Va. 173; 
Etheridge v. Norfolk So. R. Co., 143 ·Va. 789; 
Burr v. Va. R. ct P. Co., 151 Va. 934. 
Though there may be a prominent fact which, taken alone, 
would sustain the defense of contributory negljgence, yet if 
i~ depends upon surrounding circtunstances,. and is to be 
viewed with and receive quality and effect from them, the 
question of negligence is for the jury. 
Graham v. Newburg, etc., Coke ·Co., 38 W. Va. 276. 
If the theory of the plaintiff's case as proved by the evi-
dence is cqrrect-that the crash occurred almost immediately 
after passing the oncoming car-there could be no possible 
grounds for saying that the plaintiff was guilty of contribu-
tory negligence as a matter of law in not seeing a truck which 
blinding headlights prevented him from seeing. 
If the defendant's theory is correct-that the plaintiff had 
passed the car with the blinding headlights several hundred 
yards before the crash-it is still a question of fact for the 
jury as to whether having been temporarily blinded by the . 
oncoming car, and having drawn over to the right, slowed 
down, and dimmed his lights, he could have regained his vision 
in sufficient time to avoid running into an unlighted truck 
'parked on a dark highway. 
d 
When a person's eyes are blinded by a glaring headlig·ht, 
he retina of the eyes contract and for a moment after passing 
he car there is utter blaekness ahead. The eyes gradually 
adjust themselves again and in six or seven seconds they may 
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rhave gotten their proper vision again. But a car travelling at even the reduced rate of speed of 30 miles an hour is mov-ing at the rate of approximately 44 feet per second and could -easily travel several hundred feet before being normal again. 
It should be remembered, also, that the plaintiff was com-
ing down smnewhat of an incline which threw his lights in the 
pottom befor("' they would illuminate an object in the highway 
beyond the hotton1 and up another incline. It should also be 
remembered that in turning out to the right to avoid the 
.first car the lights were deflected also to the right and would 
not be on objects straight ahead until turned back. There is 
no evidence of the plaintiff ever having an opportunity to 
turn back. It should also be remembered that in dimming 
his lights to avoid blinding the driver of the other car, his 
vision was not so good as dim lights do not project a beam 
of light very far,. and are purposely turned downward to-
ward the road. There is no evidence that he had ever had an 
opportunity to again turn on his bright lights. 
All of these matters are questions of fact for a jury to 
decide and there is no Court that has the power to tell whether 
or not a man could see an unlighted truck in the highway un-
der those circumstances, or just how soon he would regain his 
normal vision after passing glaring headlights, in order to· 
· declare as a matter of law that the plaintiff could have 
seen the truck had he looked and was therefore guilty of con-~ 
tributory neglig·ence as a matter of law. /" 
There was no duty on the plaintiff to stop his car. As 'vas 
said by this Court in Howe v. Jones, 174 S. E. 765: 
"* • ~ To hold as a matter of law that one must come to a 
stop when lights interfere is to say that he must not travel at 
night.'' 
* 
''It comes back to this: Drivers on highways must use 
reasonable care, and reasonable care is a flexible standard. 
Sometimes it means a high degree. of care. Its presence or 
absence is pre-eminently a jury question.'' 
Bo.q,qs v. Plybon, 157 Va. 30. 
Unless a verdict has no evidence to sustain it, or is plainly 
contrary to the evidence, a trial judge is not ·justified in set-
ting a verdict aside even had he felt that he would have given 
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a different verdict had he been on the jury. The credibility 
of witnesses is also for the jury. 
For the reasons stated, petitioner prays that he may be al-
lowed a writ of error to the decision and judgment complained 
of; that the said judgment may be reviewed and reversed 
and that the verdict of the jury may be reinstated and that 
a final judgment be entered by this Court in favor of the peti-
tioner according to la:w; and your petitioner will ever pray, 
etc. 
Counsel for petitioner adopts this petition as his brief, and 
avers that copy thereof was duly delivered to the Honor-
able T .. 0. Moss, opposing counsel in the trial court, on the 
loth day of May, 1937. 
Counsel for petitioner desires to state o1·ally his reasons 
for reversing the judgment complained of and prays oppor-
tunity of the Court so to do. 
Respectfully submitted, 
JA~IES MEADE FERGUSON, 
By Connsel. 
GORDON B. AMBLER, p. q. 
I, Beecher E. Stallard, an attorney at law, practicing in 
the Supreme Court of Appeals of Virginia, do certify that, 
in my opinion, the said decision and judgment complained of 
should be reviewed and reversed by this Honorable Court. 
BE.ECHER E. STALLARD .. 
Rec'd. ~lay 10, 1937. 
lL B. WATTS, Clerk. 
June 4, 1937. Writ of error awarded by the court. Bond 
$500. 
M. B. "\V. 
Received J nne 12, 1937 .. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the City of. Richmond, 
held in the Court Room of said City in the City Hall, there-
of on Thursday the 21st day of January, 1937. 
Be it remembered, that heretofore, to-wit: At a Circuit 
Court of the City of Richmond held in the Court Room of 
said City in the City Hall thereof on Friday, December 27, 
1935, the following order \Vas entered. 
James Meade Ferguson, Plaintiff, 
against 
Virginia Tractor Company; Incorporated, Defendant. 
NOTICE OF 1\iOTION FOR JUDGMENT. 
THIS DAY came the Plaintiff by his Attorney, and on mo-
tion of the Plaintiff by his Attorney it is ORDERED that this 
Notice of Motion for Judgment be docketed. 
James l\Ieade Ferguson, Plaintiff, 
against 
Virginia Tractor Company, Incorporated, Defendant. 
NOTICE OF ~fOTION FOR JUDGMENT. 
To Virginia Tractor Company, Inc. 
918 North Boulevard, 
Richmond, Virginia: 
Please take notice that on the 27th day of December, 1935, 
at 10 :00· o'clock A. M., or as soon thereafter as conn-
page 2 } sel may be heard, I shall move the Circuit Court of 
tl1e City (')f R.ichmond, at the courthouse thereof in 
the City Hall, Richmond, Virginia, for a judgment against 
you for the sum of Twenty-five Thousand ($25,000.00) Dol-
larR, "rbich sum is due and owing by you to me for damages, 
w1·on.a·s and injuries hereinafter set forth., 
10 Supreme Court of .App~als of Virginia. 
COUNT N0.1. 
That heretofore on or about the first day of JanuarY., 1935, 
I, .James Meade Ferguson, a resident of Richmond, Virginia,. 
was lawfully driving a certain automobile on the Midlothian· 
~rurnpike about one (1) mile from Richmond, driving away 
from Richmond, in a careful and prudent manner and at a 
lawful rate· of speed. 
And at the same time, James E. Taylor, your duly au-
thorized employee, servant and agent, then acting for you as 
your said employee, servant and agent, within the scope of his 
employment, was driving a truck for you in the course of his 
~~-~ employment for you, which truck was owned by you and be-
longed to you, and which truck had been driven in the same 
dir<~ction in which I was going. 
, And thereupon, it became and was the duty of your said J employee, servant and agent, while driving your said truck ~ 1 for you and acting within the scope of his employment as your 
~ q said f:\mployee, servant and agent, to operate and control 
! ;..y said truck in a manner which 'vould not be danger~ _ ) pag·e 3 ~ othus to the.tlives ohr pdroperty of other1s.. And, fur-- . ermore, 1 was t e uty of your emp oyee, servant and ag<~nt, should if became· necessary to stop said truck, to drive off of the highway and not to obstruct traffic on said 
)lig·hway, and not to park said truck in a position likely to 
endangP-r the lives of others. 
·· - Notwithstanding· the duty of your said employe~ servant 
arid agent, while acting for you within the scope ot his said 
employment, he brought to a standstill said truck on said 
highway without having· the same properly lighted, and in a 
position which obstructed traffic, having sufficient room to 
drive off of the highway. Your said employee, servant and 
agent as aforesaid negligently failed to properly light said 
truck or to drive it out of a position 'vhere it would obstruct 
traffic, and as a result of which the automobile driven by me 
collided violently with the rear end of said truck, fracturing 
my skull, breaking my kneecap, breaking my ankle, knocking 
out several of my teeth, and otherwise bruising, maiming 
and permanently injuring me about the head and body. 
COUNT NO.2. 
That heretofore on or about the first day of January, 1935, 
I. James Meade Ferg·rison, a resident of Richmond, Virginia, 
. was lawfully driving an automobile on the Midlo-
page 4 ~ thian Turnpike, about one (1) mile from Richmond, 
driving away from Richmond, in a careful and pru-
dent manner and at a lawful rate of speed. 
James M .. Ferguson v. Virginia Tractor Co., Inc. 11 
And at the ,same· time, James E. Taylor, your duly au-
thorized employee, servant and agent, while acting for you 
and within the scope of his employment, was driving a truck, 
belonging- to you and operated for you, along said highway. 
And thereupon, it became and was the duty of your em-
ployee,. servant and agent, while driving your said truck for 
you ,and acting within the .scope ~f h · employment, to obey 
/traffic laws reg·arding the use the highways. And it 
came and was his duty not to p k said truck on said high-
way as prohibited by Section 2154 (153) of the Code of Vir-
ginia. 
Notwithstanding the duty of your said employee, servant 
and agent while acting· .for you within tlie scope of his said 
mnployment, he stopped said truck upon the highway, hav-
ing sufficient room to have driven off of said highway, 
and as a result of his negligence in failing to observe the 
law in this respect, the automobile driven by me came into 
violent collision with the rear end of said truck, fracturing 
my skull, breaking my knee· cap, breaking my ankle, knocking 
out several of my teeth, and otherwise bruising, 
page 5 ~ maiming and permanently injuring me about the 
head and body. 
COUNT NO.3. 
That heretofore on or about the first day of January, 1935, 
I, James Meade Ferguson, a resident of Richmond, Virginia, 
was lawfully driving an automobile on the Midlothian Turn-
pike, about one (1) mile from Richmond, driving away from 
Richmond, in a careful and prudent manner and at a lawful 
rate of sneed. 
And at the same time, James E. Taylor, your duly au-
thorized e-q1.ployee, servant and agent, while acting for you 
and within tl1e scope of his employment, was driving/ a truck, 
~ belon~ng to you a!ld operated for you, along sai~/highway. 
k _) And thereupon, It became ~nd ~a~ the duty ~· your em-
"~ ~;,. oyee, servant and agent, while driVIng you~r. s d truck for ~ ..$ . ou and acting within the scope of his emplo · ent, to have 
~ a light or flag at the end of any lumber prot ding over the 
.,{ end of said truck, as required by Section 21 4 (151) of the 
Code of Virginia, to warn anyone approaching from the rear. 
Notwithstanding the duty of your said employee, servant 
and agent, while acting for you within the scope of his em-
ployment, he negij.gently failed to have a light or flag at the 
end of certa~n beams of lumber extending over six 
page 6 } (6) feet from the rear of said truck, and because 
of the aforesaid negligence and carelessness of your 
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employee, servant and agent, the automobile which I was driv~ 
ing collided with the rear end of said truck, fracturing my 
Rkull, breaking me kneecap, breaking my ankle, knocking 
out several of my teeth, and otherwise bruising, maiming and 
permanently injuring me about the head and body. 
COUNT NO.4. 
That heretofore on or about the first day of January, 1935, 
I, James Meade Ferguson, a resident of Richmond, Virginia, 
was lawfully driving a certain automobile along the 1\Hd-
lothian Turnpike, about one (1.) mile from Richmond, driv-
ing away from Richmond, and was proceeding in a careful, 
prudent and lawful manner. 
A~d at the same time, James E. Taylor, your duly au-
thorized employee, servant and agent, then acting for you 
as such employee, serYant. and agent, was driving a certain 
truck in the course of his employment, which truck had cer-
tain beams of lumber extending over six (6) feet from the rear 
of said truck, and your said employee, servant and agent 
had stopped said truck on the travel portion of said highway 
in a position not plainly visible to me as I approached saicl 
-1 truck. 
And thereu.pon, it became and was the duty of l page 7 ~ your said employee, servant and agent, while act-
! ing for you and within the scope of his employment, to operate said truck in a careful and prudent manner; to have 
. said truck properly lighted, both front and rear; to have an /}iN additional light attached to any lumber extending beyond 
ltherear of said truck; to drive said truck off of the highway, if possible to do so, upon stopping; and to otherwise observe all traffic laws, rules and regulations, and to exercise proper care and caution for the safety of others using· said high-
way. 
Notwithstanding the duty of your said employee, servant 
and agent, while acting for you and within the scope of his 
employment, he did carelessly, negligently and unlawfully 
park said .truck upon the travel portion of tl1e highway with-
out lig·hts, either front or back, and without lights on the 
lumber extending beyond the rear of said truck, and 'vithout 
parking said truck in a position not to obstruct traffic, and 
f~iled to use reasonable care and caution to prevent accidents 
and injuries to others; as a direct and proximate result of 
said carelessness and negligence, the automobile driven by me, 
without negligence on my part, collided violently with the 
rear end of said truck, fracturing my skull, breaking my knee-
cap, breaking my ankle, knocking out several of my teeth, 
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and otherwise bruising, main1ing and permanently 
page 8 }- injuring me about the head and body; and as a re-
sult of the injuries caused by the negligence of your 
said employee, servant and agent, I have been caused to suffer 
great mental anguish and physical pain, and will permanently 
continue to so suffer, and have been obliged to pay and ex-
pend divers sums of money, doctors' bills, hospital bills, 
nurses' hire, aggregating a large sum, to-wit, Two Thousand 
($2,000.00) Dollars, in and about endeavoring to be relieved 
and cured of my injuries and have been forced to lose a great 
deal of time from attending to my business and from engaging 
in any productive occupation, and have suffered and will con-
tinue to suffer great loss from the permanent diminution of 
my earning capacity, by reason of the injuries aforesaid. 
By reason of which and as the proximate result whereof 
I have been damaged to the extent of T'venty-:five Thousand 
($25,000.00) Dollars, wherefore judgment therefor will be 
asked at the hands of the said Court at the time and place 
hereinabove set out. 
Given under my hand this lOth day of November, 1935. 
JAMES MEADE .FERGUSON, 
By Counsel. 
GORDON B. A~IBLER, p. q. 
page 9 } Be it further remembered, that heretofore, to-
wit: Thursday May 21, 1936; there 'vas filed ''In-
terrogatories'' as follows: 
,James Meade Ferguson, Plaintiff, 
against 
Virginia Tractor Company, Incorporated, Defendant. 
INTERROG.ATO S BY VIR.GINIA TRACTOR COM-
PANY,INCO OR.ATED,DEFENDANT TO JAMES 
l\[JDADE FE GUSON, ~LAINTIFF FILED IN THE 
·ALERK'S 0 FICE OF THE CIRCUIT COURT OF THE 
ITY OF ICHl\IOND, VIRGINIA PURSUANT TO 
SECTION 62R6 OF THE CODE OF VIRGINIA, 1930. 
Question No. 1. Did you own the automobile involved in 
the accident in question Y If so,.from whom did you purchase 
the same and when 1 · · 
Ouestion No.2. When 'vas your automobile last inspected 
for lig·hts ~n~ brakes 1 If inspected, state by' whom inspected 
and when. · · · ·· 
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Question No.3. What was the condition of your headlights 
of the automobile you were driving at the time of the accident 
with respect to the distance ahead the light would showY 
Question No.4. State whether or not your brakes· were in 
good mechanical condition at the time of the accident. 
The .foregoing interrogatories are duly filed in the Clerk's 
o.ffice of the Circuit Court of the City of Richmond, a copy of 
which is served upon you with a summons issued by the Clerk 
of the said Court and you are directed to answer 
page 10 ~ the same under oath not later than the the 26th day 
of May, 1936. 
VIRGINIA TR.A.CTOR COMPANY, IN-
CORPORATED, 
By THOS. 0. MOSS, 
·Counsel. 
which summons to answer was duly served on plaintiff. 
And at another day, to-wit: At a Circuit Court of the 
City of Richmond held in the Court Room of said City in the 
City Hall thereof on Tuesdav the 26th day of May, 1936, the 
following order was entered: 
J amP.s Meade Ferguson, Plaintiff, 
against 
Virginia Tractor Company, Incorporated, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
This da came the Plaintiff herein, by Counsel, and filed 
by leave· of Court, his ''Answers under Oath'' to certain 
'' Interr gatories '' directed to him and served, pursuant to 
SP.ction 6236 of the Code of Virginia, 1930. 
page ·11 ~ James Meade Ferguson, Plaintiff, 
against 
Virginia Tractor Company, Incorporated, Defendant 
ANSWERS UNDER OATH. 
I, James Meade Ferguson, the plaintiff in the above-styled 
action, d0 hereby answer under oath the interrogatories pro-
pounded to me by counsel for the defense as follows : 
Question No. 1. I did not own the automobile involved in 
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the accident, but the same belonged to my brother, Bernard 
W. Ferguson. . 
Question No. 2. I do not know when the automobile be-
longing to my brother was last inspected for lights and brakes, 
but there was in inspection tag on the same at the time, and 
·my understanding is that it had been recently inspected. 
Q'ltestion No. 3. The headlights of the automobile which 
I was driving at the time of the aecident were in very good 
condition. I do not know exactly how far these lights would 
show, but, I understand that they would have shown the 
proper distance. 
Question No. 4. The brakes of the car which I was driv-
ing were in good m-echanical condition at the time of the acci-
dent. 
JAMES MEAD~ FERGUSON. 
page 12 } Subscribed and sworn to before me, Edna B. 
Mullins, a Notary Public, of and for the City of 
Richmond in the State of Virginia, this 25th day of May, 
1936. 
EDNA B. MULLINS,. 
Commissioned Edna Burkert. 
My Commission Expires Sept. 10, 1937. 
And at another day, to-wit:· At a Circuit· Court of the 
City of Richmond held in the Court Room of said City in 
the City Hall thereof on Monday the 1st day of June, 1936. 
pag·e 13 } James Meade Ferguson, Plaintiff, 
· Against 
'Virginia Tractor Company, Incorporated, Defendant. 
NOTICE OF MOTION FOR JUDGMENT. 
This day came the parties, by ·Counsel, and the Defendant 
hnrein, by Counsel, files, by leave of Court, its ''Grounds of 
Defense" and "Plea of Contributory Negligence" on the 
part of the Plaintiff, and makes its "Plea of Not Guilty,. and 
the "General Issue'' and puts itself upon the Country and 
the Plaintiff likewise. 
And then came a Jury, to-wit: Frank T. Anthony, E. B. 
McLaughlin, William E. Vaden, William A. Phelps, Walter 
E. Mosmiller, Jr., Haller E. Bucher, and Frank J. Mariconi, 
Jr., who, being sworn to well and truly try the issue joined 
- l 
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and a true ve-rdict render in accordance with the evidence, 
having heard a part of the evidence, with the consent of Coun-
sel, and by the direction of the Court, were adjourned until 
tomorrow morning at ten o'clock. 
And at another day, to-wit: At a Circuit Court of the City 
of Richmond held in the Court Room of said !City in the City 
Hall thereof on Tuesday the 2nd day of June, 1936. 
page 14 ~ James Meade Ferguson, Plaintiff, 
Against 
Virginia Tractor Company, Incorporated, Defendant. 
NOTICE OF 1\IOTION FOR J·UDGl\fENT. 
This day came again the parties, by Counsel, and the Jury 
sworn on yesterday to try the issue in this case having again 
appeared in Court in pursuance of their adjournment; and 
having further heard the evidence, by consent of the parties, 
and 'vith the assent of the Court, was again adjourned until 
tomorrow morning at ten o'clock. 
And at another day, to-wit: At a Circuit . Court of th~ 
City of Richmond held in the Court Room of said City in 
the City Hall thereof on Wednesday the 3rd day of June, 
1936. 
James 1\{eade Ferguson, Plaintiff. 
Against 
Virginia Tractor Company, Incorporated, Defendant .. 
NOTICE OF MOTION FOR JUDGMENT. 
This day came again the parties, by Counsel, and the Jury 
sworn on Monday to try the issue in this case having again 
appeared in Court in pursuance of their adjournment; and 
having heard all of the evidence, the instructions of the Court, 
and the argument of Counsel, by consent of the 
page 15 ~ parties, and with the assent of the Court, was 
ag·ain adjourned until tomorrow morning at 9 :30 
o'clock to consult of their verdict. 
page 16 ~ Tendered this the 21st of January, 1937. 
JULIEN GUNN, 
Judge. 
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Virginia·: 
In the Circuit Court of the ·City of Richmond. 
"Tames Meade Ferguson, 
v. 
Virginia Tractor Company. 
Stenographic report of testimony and other incidents of 
the trial of the case of James 1\.feade Ferguson, as plaintiff, 
against Virginia Tractor Company, as defendant, in the Cir-
cuit Court of the City of Richmond, Virginia, before Honor-
able Julien Gunn and a jury, which trial began on the 1st 
day of June, 1936, and ended on the 4th day of June, 1936. 
The plaintiff was represented by Gordon B. Ambler, Esq. 
The defendant was represented by Thos. 0. Moss and Leith 
S. Bremner, Esqs. 
page 17 ~ (Index omitted.) 
page 18 r DR. R. M. IGNG, 
a witness introduced in behalf of the plaintiff, be-
ing· first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By :Nir. Ambler: 
Q. Doctor, I believe you are a dentist in the City of Rich-
mond, are you not 1 
~ A~ Yes, sir. 
Q. Did you knO"w Mr. James ~Ieade Ferguson before Janu-
ary 1st, 1935? 
A. Yes, sir. 
Q. Had you done any dental work on his teeth 7 
A. YP.s, sir, about six or seven months prior. 
Q. Were you familiar 'vith tl1e condition of his teeth t 
A. Yes, ~ir. 
Q. Have you done any work on him or examined his teeth 
subBequent to January 1st, 1935·? 
A. Yes, sir. 
Q Doctor, before ,T anuary 1st, 1935, can you tell the jury 
anything about the· condition of his teeth so far· as their meet-
ing was concerned or, as you doctors call it, occlu- v 
page 3 -} sion' · · · · 
·. ·· A. The o~ly 'vork I had done on him up to that 
tin1e 'vas possibly fillings and oral prophylaxis. He had no 
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missing teeth and he had a normal occlusion. In other words, 
the teeth. were in proper alignment. 
Q. Now subsequent to the date January 1st, 1935,-which, 
for your information, was the date of this accident-have you 
examined his teeth Y 
A. Yes, sir. 
Q. What do you find the condition to be at present? 
A. They are not in the same alignment that they were 
when I did his dental work and they are not in the proper 
alignment. 
The Court: I understood in your opening statement you 
said some of the teeth were knocked out. · 
Mr. Ambler: Yes, sir. I have the other dentist who worked 
on them. 
Q. Doctor, do you happen to know about that? 
A. They were out, yes, sir, when he came back. 
Witness stood aside . 
. page 4 ~ DR. THOMAS WHEELDON, . 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. You are Dr. Thomas Wheeldon? 
A. Yes, sir. 
Q. Doctor, I believe you are a surgeon in the City of Rich-
mond? 
. A. Yes, sir. 
By the Court: 
Q. Orthopedic surgeon, aren't you f 
A. Yes, sir. 
By Mr. Ambler: 
Q. That is, a specialist in bone work and matter of that 
kind? 
A. Yes, sir. 
Q. Doctor, do you know Mr. James M. Ferguson? 
A. Yes, sir. 
Q. Have you had occasion to treat him in regard to any 
injuries sustained in tlus accident of January 1, 1935? 
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A. ·Yes, sir. 
page 5 ~ Q. I believe Dr. Mauck had him just prior to your 
taking him over, did he not T 
A. Yes, sir. 
Q. Now take it from the time you took it over and ex-
plain the records you have and if you have any X-rays I wish 
you would show them to the jury and tell the jury in your 
own words just what condition you found him in. 
A. In order to eX-pedite things so we can get it straightened 
out all at one time could he come around now and let me clear 
the thing up at one time Y 
The Court : Yes. 
Note : The plaintiff comes before the jury· and exhibits 
his ankle. 
A. (continued) Gentlemen, this young man came under my 
.care on the 14th of July, 1935, eleven months ago, with a 
history of having had an automobile accident in January of 
1935. At the time he came to me he was complaining of a 
headache, some trouble with his right eye, some trouble with 
his jaw and his teeth, llaving had an accident to his left elbow, 
some trouble with his right knee and some trouble with his 
right a,nkle. So far as the headache is concerned and the 
eye I am not qualified to pass on at all. So far as the jaw 
is concerned, I have had nothing to do with that at all. The · 
left elbow seems to have gotten excellent results: 
page 6 ~ that seems to have gotten along well. So that I am 
· concerned, so far as treating the boy, practically 
entirely with the right knee and the right ankle. When the 
young· man came to me he had a deformity of the foot, as you 
see it. In addition to that, he had the knee in such a position 
that while it will straighten out fully it will not go back be-
yond that point (indicating).; that is as far as the knee will 
go. When he came to the office it bent to about that point (in-
dicating·) ; it has improved very little in the practically a y-ear 
I have taken care of him. At the same time he came to me 
he evidently had so much infection in his leg that from this 
point here up to this point (indicating) he had an oozing sur-
face; that is, it wept all the time with material oozing out 
of the skin. So that up until the present time within just the 
last few weeks we haven't been able to do any operative in-
tervention in the ankle to straighten up the ankle because of 
this danger of infection. Of course, no surgeon would at-
tempt to operate in the face of that infection. Now, as I 
say, the ankle at the present time and the knee we think it is-
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in the knee the young man has the knee-cap broken. You can 
se-e- this break across the knee-cap; these X-rays were taken 
on yesterday. So you can see this fracture across the knee-
-. cap which at the present time is occupying about a 
page 7 ·~ quarter of an inch. Now that in itself is not of such 
·serious consequence, with the exception of this: 
tltat~the young man cannot bend his knee beyond that point; 
I cannot by force bend the knee any more for fear of breaking 
the-knee-cap and tearing it apart. On the other hand, if he 
falls down at any time like this, as we are all wont to do, the 
likelihood of that knee-cap being pulled apart is very great; 
that is, the knee-cap simply split open again. So in order to 
get a satisfactory knee for him it is going to be necessary, 
in my estimation,. to either open ·up the knee-cap and join it 
together in such a· way it will stiffen altogether and thus end 
the motion or to lengthen the tendon up here so it will give 
him the full leng·th of motion. In other words, I don't think 
it is so much the fracture of the knee-cap at the present time 
that is doing the damage as the position of the fractured lmee-
cap would enable him to bend the knee. I feel that it is a 
dangerous knee at the present time. 
· Now, then, as to his ankle. There is again a complication 
which I would like to clear up for you if I can. It is not so 
much the deformity of his ankle that he has; you can see that 
and he will have to have an operation to straighten. it out. 
Allowed to go on like. it is now the foot will develop 
page 8 ~ a ridge of callus which might become more and more 
painful to it; you can see that for yourself, perfectly 
evident. But the thing you cannot see on the surface is that 
the ankle joint is a mortised joint like this that works in this 
direction (indicating). Now, then, in order to get a joint 
like this you have to have firm position in the angle. Instead 
of 1hat, his ankle joint is like this so that it slips around and 
that is a thing I don't think we can correct as well as we 
'vould like. Now you can see this in this mortised joint here 
. in which the ankle joint is a :firm mortise into the ankle it-
self. The deformity itself I think we can care for better than 
that. So far as our treatment is concerned, we, then, ar~ 
concerned with the knee and the ankle and the situation as 
I have. outlined it. 
By a Juror: 
. Q. Now, Doctor, if this young man should go on like he is 
now, could he go on for say a year like he is and not have 
trouble? 
A. No. sir; llf~ is having trouble already. This thing here, 
outside of the deformity to the bone in the ankle, this thing 
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is now getting to the point where it is pretty much intolerable 
as if walking on a nail in his shoe all the tin1e. 
Q. And should he have a slip or fall down-
page 9 ~ A. Something will have to break. Your 
anklf~ and mine 'vill turn over like that and our 
knees will bend, but if he gets in a tight place something will 
have to break .. 
Q. He must have an operation to get rid of that? 
A. Yes, sir, he will have to have that. 
By 1\fr. Ambler: 
Q. At the present time what percentage of disability would 
·yon say that knee has¥ 
A. Well, I hadn't thought of it in terms of that, Mr . .Alnbler, 
but in so far as the knee itself is eoncerned at the present 
time I would say that he had probably about 50% loss of use. 
That isn't the point I want to make to the jury. It isn't so 
much the loss of use as the danger in falling and precipitating· 
a more serious condition in the knee. That is, if this is forced 
into a bent position, something will have to give, sir. 
Q. Yes, I understand that, but I was wondering if it is 
50% disabled now how much can you correct that disability in 
your opinion by an operation Y 
A. I think it can be reduced down until he ,has probably 
25% loss of use. 
Q. Will that 25% loss of use be permanent? 
A. Yes, I am afraid so, sir. · 
Q. W~1at percentage of disability would you say was in that 
· ankle or foot at the present timeY 
page 10 ~ A. While, of course, it is· true, Mr. Ambler, he 
can walk on the ankle, he has got a very large per-
centage of disability there. It is pretty hard to say. While 
the boy~ of course, can get about on the ankle, it is really a 
handicap; it is really on the negative side than on the positive 
sid8. 
Q. Could you give us any estimate. at all what his disability 
would be, for the purpose of the record Y . · · 
A. Well, if he WP.re a compensation case and probably we 
l1ad to rat.e him on a basis of working, I think probably he 
could do enough work that would justify a man in paying 
hin1 a third of his salary. That is, I think he has probably 
two-thirds loss of use. 
Q. Then what do you believe an operation to that ankle 
would accomplish? Do you feel you could reduce that? 
.A. I think we can reduce the disability by about half .. 
Q. In other words, he would have about a third· disability? 
A. As a permanent thing. · · -
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Q. As a permanent thing for life 1 
A. Yes, sir. 
Q. Is there anything else you haven't covered that you 
want to bring out 7 
A. No, sir, not so far as my treatment is concerned. Of 
course, the boy has a tremendous wasting of the extremity, 
but a great deal of that will come back after he 
page 11 ~ gets soine function into it, sir. 
Q. Can he walk without a cane with any safety! 
A. I don't think so; no, not without safety. I don't think 
he can walk with safety; he gets so much pressure on the 
foot, sir. 
Q. Doctor, what is your bill in this case so far1 
A. $500.00, sir. I have seen him 154 times. 
Q. Now does that include for this new operation or not! 
A. That includes the operation on the knee and the ankle, 
sir. 
Q. In other words, your total bill is $500.007 
A. Yes, sir. 
CROSS EXAMINATION. · 
By Mr. Moss: 
Q. That includes your future operations Y 
A .. Y e~, sir, that is the whole thing, Mr. Moss. 
"'\Vitness stood aside. 
page 12 ~ Mr. Ambler: If Your Honor please, it is agreed 
that by consent of counsel I may, with your permis-
sion, read a letter of Dr. Page Mauck, who is in the hospital 
at the present time and cannot be here and who was the first 
doctor that attended this boy. This is a report which was 
furnished to both of us, dated May 10, 1935. 
Note: Read to the jury and filed and marked Exhibit 
''A". 
Mr. Ambler: Also, by agreement of counsel, I will read 
·a letter from Dr. ·Charles F. Bowles, who is engaged in seri-
. ous work this morning and couldn't get here. Dr. Bowles 
made a plaster cast of this boy's mouth which, by agreement, 
will be introduced a little later as soon as I can get it from 
my office, and Dr. Bowles' statement is this: 
Note : Read to the jury artd filed and marked Exhibit 
"B". 
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Mr. Ambler: It is stipulated by counsel that Dr. Bowles' 
bill is $25.00. 
page 13 } DR. H. F. SHANNON, 
. a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. You are Dr. Harry F. Shannon, are you not Y 
A. Yes, sir. 
Q. I believe you are a dentist at 321 West Franklin Street 
of this city1 
A. Yes, sir. 
Q. Doctor, have you had occasion to do any work on James 
M. Ferguson subsequent to January 1, 1935 Y 
A. Is that the date of the accident? 
Q. Yes. If you have your records, I would appreciate it 
if you would give us the correct information. 
A. 1935, yes, sir. 
Q. Will you tell the jury the condition·you found the boy's 
teeth inY 
A. ·I made an examination of James Ferguson on July 15, 
1935. As nearly as I can tell the c9ndition of the mouth due 
to the accident it showed the lower left central and the lower 
left lateral next to it missing; and the lower right 
page 14 } central-the end was chipped off; the lower right 
second molar, in the back part of the mouth back 
here, one of the cusps was completely broken off. Now, then, 
there were other aspects about this thing I couldn't tell 
whether due to the accident or not, but the teeth were out 
of alignment and the molars weren't hitting properly in the 
back part-of his mouth, not coming together in the right man-
ner; they only had a partial contact, didn't come together at 
all in the back part of his mouth very well, and there was 
no-quite a divergence .from the bicuspid line on this side. 
In other 'vords, in my record it seemed more of a crossed 
position as if his jaw had been turned laterally and had re-
mained there. 
Q. Could it have been the result of a rupture to his face? 
A. I don't know whether that is due to accident. 
Q. I say could it have been due to itY 
A. Yes, it could be due to an accident. The left side of· 
the tongue showed a scar extending laterally and across be-
yond the midline of the center. That is about as much as I 
have a note of. 
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Q. Now what dental work was necessary you were sure was 
the result of the accident! What dental work did you per-
form for him which you are certain was due to the accident Y 
A. You asked me what dental work I had to do to correct 
the accident' 
page 15 ~ Q. Just as a result of the accident. ·Anything 
that had no bearing on the accident there is no use 
bringing in. 
A. I first simply had to X-ray his teeth to be sure of any 
diagnosis I would make of the case. Then we proceeded to 
make a bridge to replace the lost teeth in front. That had to 
necessarily extend on either side back in the side. Then 
there were two gold inlays to replace this broken tooth. I 
believe that is the extent of the dental work that was done 
for him. 
Q. Do you have any record of what your bill is for the 
services you performed Y _ 
A. ·Yes, I have a record-! don't have it with me. It is 
$180.00, as I remember it. 
Q. Now that doesn't include any work about trying to 
realign his teeth, does itY 
A. No, sir. 
Q. In your opinion can these teeth be realigned Y 
A. They can be mechanically, but it would almost ruin the 
teeth to do it because at his age it would disturb the roots 
·so·badly it would cause a loss of the bone cells around the 
neck of those teeth and roots and leave loosened teeth and 
probably the effects of pyorrhea very shortly afterwards. I 
would say in my opinion it would not be well to try to do it. 
Q. In other words, it would be possible but not · 
page 16 ~ practical f 
A. Yes, sir. If he were a young boy six or eight 
or ten years old, that might be possible. 
Q. Your bill appears to be $180.00. 
A. Yes, that is right. 
CROSS EXAMIN.A.TION. 
By Mr. Moss~ 
Q. He had some trouble with bis teeth prior to this, didn't 
heY 
A. Yes, he evidently must have had because my examina-
tion shows work that did not pertain to the accident at all. 
Q. What was the amount of dental ·work necessary to be 
done in dollars and cents not the result of the accident~ 
A. The work that I did for him I believe was-· 
I..,. j 
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Mr. 1\£oss: Maybe Mr. Ambler has the bill. 
Mr. Ambler: I can clear that up. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler : 
Q. Doctor, I didn't ask you to bring out anything except 
that had something to do with the accident, but was there 
some other work you had to do Y 
A. Yes, sir. 
Q. What, for example Y 
A. Fillings and that was about all I did for him, 
page 17 ~ I believe, in the way of work that did not pertain 
to the accident. That was done on his own au-
thority. He said he wanted his mouth put in good shape and 
to separate the bill from the accident and his own work. 
Q. You didn't include that in the $180.007 
A. No, sir. 
Q. As a matter of fact, the entire bill was $246.00, wasn't 
it1 
... \. Yes, that is right. 
Witness stood aside~ 
page 18 ~ J .. A. TOWNSEND, .. 
. a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXA1\£INATION. 
Bv ::.M:r. Ambler: 
· Q. You are Mr. J. A. Townsend Y 
A. Yes, sir. 
Q. What is your occupation Y 
A. Assistant bookkeeper, Pollard & Bagby. 
Q. On the night of January 1, 1935, do you recall where 
you were1 . 
· A. Yes, sir. 
Q. Tell the jury where you were around ten o'clock that"· 
night? ·· 
A. Around ten o'clock I was coming back from Richmond. 
I had just had· a party out at my home for the holidays and 
·I had brought them back into town around ten o'clock-
Q. In other words, were you out on the hHdlothian Turn. 
pike? 1 
A. Yes, sir. 
Q. Did you cross the Belt Line R.ailroad out there? 
.A. ·Yes, sir. - :_.; 
Q. Tell the jury what you saw, if anything, as you were 
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going out from Richmond across the Belt Line. 
page 19 ~ A. Going back home? 
Q. Yes, as you were going out and then coming 
bac•k. 
A. Well, coming into town, bringing my friends back into 
town, just before we got to the Belt Line we saw this truck 
parked on the highway there without any lights on it; just 
as we came over this little hill here it looked like a great big 
dirty sheet in front of us and then I noticed it was a truck 
and it wasn't any lights on it and I blew my horn and some 
fellow in the front of the truck-I don't know whether a 
colored man or white man, I couldn't tell-flashed a light 
there or struck a match and I went on by him and come on 
into town, brought my friends in, and I put them out in the· 
WAst End and came back across the Boulevard Bridge and 
when I got back to this place where the truck was why there 
was the wreck there.. I didn't see the wreck; a young man 
was lying in the hig·hway holloaing and some gentleman was 
holding his head up and some young· fellow asked me if I 
would bring this boy to town; asked a man in the car ahead 
right in front of me and he wouldn't do it and so he asked 
nte and I told him I would bring the boy to town if someone 
"rould come and hold him in the back seat there. The boy 
was holloaing so I was kind of afraid to take it by myself. So 
then this boy agreed to come with me back to town. 
pagP. 20 ~ So we came in and brought him to the Memorial 
·Hospital. 
Q. Did you have occasion to talk to the colored man out 
there7 
A. No, sir. I didn't know whether it was a colored man 
or white man driving the truck. 
Q. You say there were no lights on the truck as you passed 
going into town? 
A. No. but when I blew my horn he either struck a match 
or flashed a light from tl1e front of the truck. 
Q. Where was he standing or was he outside of the ~ruck Y 
A. He was outside, standing around by the engine, either 
the engine or by the cab where you get in the truck. 
Q. On which side of the truck Y 
A. On the left hand-side; that is, the side in the highway. 
Q. Was there room for the truck to have gotten out in the 
field there Y 
A. I think it was. It certainly could have gotten farther 
off the highway, anyway. . 
Q. Were there a couple of little 1'oads very close to that 
truckY 
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.A. Yes, sir, oneon either side of the highway. 
Q. 'How close to the truck would you say Y 
.l~ ... Well, one of them was-the. one on the. left-hand side 
I guess wouldn't have been'over 10 or 15 feet; the one on: the 
other side I reckon 25 or 30 feet from there. 
page 21} CROSS EXAMINATION. 
By Mr. Bremner: . 
Q. Mr. Townsend, did you notice that this accident took 
place nel:lr the entrance to a gentleman's farm wliich is on 
the right-hand side as you drive out from Richmond Y 
A. Yes .. sir. 
Q. On the left-hand side coming in T 
A. Right-hand side going out, left-hand coming in. 
Q. Right near that entrance T 
A. Yes. 
Q. A little beyond ~t from here; is that correct Y 
A. Going from Richmond, the accident happened a little 
beyond the entrance. 
Q. Did you notice it was right near a telephone pole there 
on the left-hand side of that road? 
A. No, sir, I didn't notice that. 
Q. Now you stated that you saw the truck there. How ~ar 
were you from the truck when you first saw it 7 
A. I reckon I was about 30 feet, something like tbat. 
Q. You hadn't seen any lights at that time Y 
A. No, sir. 
Q. So that you would say when you were at least -go feet 
£rom the truck you saw the truck in the .road tl:ter.e 7 
A. Yes. 
Q. What kind of car were you driving1 
page 22 } A. Oldsmobile. 
Q. How fast were you drivingY 
A. I guess I was driving around 25 to 30; not over '30. 
Q. You had the usual lights on your carY 
A. I had my dim lights on. 
Q. You had your dim lights on 1 
:A.. ·Yes, sir. 
Q. And with your dim lights you could see it that far 
awayY ' 
A. I just say this-looked like a dirty sheet there. It was 
a big tractor sitting up in the truck. 
Q. You knew-
A. I knew it was some obstruction in the highway. 
Q. In other words, with your dim lights on you could sec 
an obstruct~on in ~he highway; is that true? · 
A. ·Yes, sir. 
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Q. It may have been more than 30 feet, may it not; you 
are not certain Y 
A. I am not certain about that. 
Q. ·were your lights that night showing 200 or 250 feet 
ahead, as the law requires Y 
A. I guess they did. They stood the inspection and were 
as required by that. 
.. Q. It was a dry night, wasn't itY 
.A. ·Yes, sir. 
. Q. The roads were dry, \Vere they not Y 
page 23 ~ A. Yes, sir. 
. Q. Was it a high wind or not-wind blowing f 
A. I didn't notice the wind particularly. It always feels 
like the wind is blowing when you are driving a car. 
Q. You didn't stop, did you Y 
A. No, sir. . 
Q. Did you see anybody strike more than one match Y 
A. No. I don't know \vhether it was a match or a flash-
light; he flashed a light. . . 
Q. Now how long a time was it from the time you passed 
the truck until you got back again and ·saw the boy in the 
road holloaing Y What length of time elapsed Y 
A. I guess maybe three-quarters of an hour. 
Q. You are positive of that, are you 1 
A. I wouldn't say for sure three-quarters; it was around 
that. I left home around quarter after nine and \Vhen I got 
back there-! just went over on Crenshaw Avenue and when 
I got back there after putting my friend out-
Q. I mean as nearly as you can approximate it, it was 
three-quarters of an hour 7 
.A.. ·Yes, sir. 
Q. Are you certain it was the same truck~ · 
A. Yes, sir. 
'\Vitness stood aside. 
page 24 ~ J. E. ~IAcFARLANE, 
. .. . . a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: · 
DIRECT EXAJ\fiNATION. 
By Mr. AmlJler =: . . . 
. Q.- ~ov. are Mr. J. E. J\£acFarlane, are you not, sir? 
A. Yes, sir. .. . . . . _ . 
Q. I believe you work at the Etchison Hat C.ompany t 
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.A. That is right. 
Q. Do you ]mow Mr. James M. Ferguson f 
A. I have met him, that is all. 
Q. Had you met him prior to this accident or since f 
A. I never have met him until today. 
Q. You didn't meet him until today? 
A. I never knew him until after the aecident. 
Q. This accident occurred January 1, 1935. Where were 
you, if anywhere, close to this accident 1 Tell what you know 
about it. 
A. All I know about it is I drove behind him for about 
seven miles and I don't know-both of us driving about 35 
or 40 miles an hour, I imagine . something like that, some-
where in the 1;1eighborhood of that; I wouldn't say 
page 25 ~ exactly how fast. 
Th.e Court: Speak louder. 
A. (Continued) I was driving behind him about seven miles 
about 35 or 40 miles an hour. Just before we got into the 
city limits he ran into the back of this truck. Well, I imagine 
I was about six or seven lengths of the car behind him any-
how; I wouldn't . say exactly how far, ·and just before he 
hit the truck he met a car with real bright lights on it and I 
couldn't see him after he hit the truck until I was in 30 or 40 
feet of him myself, and that is all I know about it. 
Q. Had you seen the truck prior to Mr. F·erguson hitting 
itY 
A. No, sir, I hadn't. 
Q. This car that was approaching with bright headlights 
on it, what did you do i 
A. I slowed down. 
Q. Did you get off the road at all? 
A. Yes, sir, I got as far over as I could without going in 
the ditch. · 
Q. What did you do. 
A. I just slowed down and got as far over as I could just 
by guessing at it. · 
Q. Now you say ~1r. Ferguson was going possibly 35 or 
40 miles an hour? 
A. Yes, sir. 
page 2() } Q. You were following him Y 
A. Yes, sir. 
Q. Where had you been? 
_!\.. I was just coming from home. 
Q. Now did you stop at the accident~ 
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A. Yes, just for a minute. 
Q. And other cars came up Y. 
A. Yes, sir. 
Q. Then you went_ on into Richmond Y 
A. Yes,. sir. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Mr. MacFarlane, what kind of car were you driving? 
A. Driving a light delivery truck. 
Q. Was anybody with youY 
A. No, sir. 
. Q. Where had you been f 
A. I was leaving home. 
Q. Where is your homeY 
A. On the Midlothian Pike. 
Q. How far from the scene of the accident? 
A. About seven and a half miles. 
Q. Is that beyond Midlothian from here or this side? 
A. Two miles this side of Midlothian. 
page 27 } Q. Had you seen the truck proceeding ahead of 
the other car at all or did you see the truck at all 
before the accident Y 
A. I never saw the truck at all. I saw the truck when it 
came through where I live before he hit it, yes. 
Q. You did see the truck then Y 
A. Yes, sir. 
Q. When was that? 
A. That was jn the early part of. the night. 
Q. Early pa.rt of the night Y How long before you saw the 
accident did you see the truck pass by there T 
A. !·don't know, sir, exactly. I never paid any particular 
attention to it. . 
Q. Tell the jury as near as you can how long a time it was. 
A. Well, it was just dark good, I imagine; just about dark. 
By the Court: 
Q. Was it an hour, hour and a half, two hours, half an 
hour! 
A. I imagine a couple of hours. 
By Mr. Bremner: . . -
Q. Well, you say this happened on January_ 1st, didn't it? 
A. Yes, sir. 
Q. And you say to the best of your recollection it was 
about dark, wasn't~ itf 
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A. That it happenedf 
Q. No, no; that it passed your house.-
A. Something like that, yes. 
page 28 } Q. Now around January 1st it gets dark a little 
after 5 o'clock, doesn't it f 
A. Something· like that. . 
Q. Well, then, when did this accident happen' 
A. Between 9 and 10 o'clock; I don't know exactly. 
Q. So if he passed when it was getting dark and "it got dark 
·a little after 5 and this happened between 9 and 10 o'clock, 
it was about four hours, wasn't it, from the time yo-u saw itY 
A. I said I didn't know exactly how long it was. 
Q. Well, are you certain about it that it was about dark 
when it passed the house 1 
A. I remember seeing it, but I couldn't swear what time 
it was. I can't remember that far back. · 
Q. Do you know it was the same truck 7 · 
A~ .Yes. 
Q. How close to the road were you when it passed by two 
miles this side of Midlothian 1 · 
A .. About as close as from here to the street. 
Q. Who was driving the truck! 
A. A colored fellow. 
Q. You saw hizn driVing it, didn't you·Y 
A. Yes, sir. . 
Q. And did you meet the truck or were you aside of the 
truck when he passed by there about dark Y 
page 29 ~ A. No, I was on the side of the road myself., 
standing there. · · . 
Q. And it was light enou,gh for you to see the colored man 
in there! 
A. It was lights there in the road, shining in the road from 
the service station. 
Q. How long after that was it that you left to go into 
·Richmond! 
A. I couldn't .say exactly how long it was. 
Q. Well, as near as you can say. 
A. I don't know, but I left home a little after 9 o'clock9 
Q. You say nobody was with you7 
A. No. 
Q. Where were you goiilgY 
A. Coming to town. 
, Q. Where were you going in town with the truck Y 
A. Just messing around. 
Q. Where were you going to mess around Y 
A. In Richmond. 
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Q. Had you any place that you had decided on? 
A. No particular place. 
Q. This truck passed about dark and about four hours later 
you got in the truck to go in Richmond to just mess around; 
is that right¥ 
A. Sure. . 
Q. You don't know where you 'vere going to 
page 30 ~ mess around 7 
A. In town; anY'vhere I chose to go after I got 
to town. 
Q. What kind of truck had you f 
A. It was a light delivery Chevrolet truck. 
Q. Wheri you passed you saw it was a very serious acci-
dent, didn't you Y 
· A. I stopped. 
Q. How old are you Y 
A. Twenty-four years old. 
Q. Was there anybody around there when you stopped? 
A. J'ust as I stopped another car stopped, yes. 
Q. And you drove off Y 
A. Just as soon as I could, yes. 
Q •. Well, if you had nothing to do in Richmond and didn't 
know where you w·ere going and had a truck, just going in 
the truck to mess around, why was it you drove off with a 
dead lady in the car and a boy lying there Y 
A. Because I asked if it was anything I could do and they 
said they had already gotten somebody to bring him to the 
hospital. · 
Q. Who told you that? 
A .. I don't know who he 'vas. 
Q. You said you were there first and a car drove up. 
A. No, I didn't say I was there first. · 
Q. You di.dn 't say that Y 
A. No, I said another car stopped as I drove up. 
page 31 ~ Q. No other car but that one that drove upY 
A. It was more than that when I left. 
Q. I am not talking about that; I am talking about when 
you drove up there. 
A. It 'vas the one car there, yes. 
Q. Haven't you already told the jury you didn't stay there 
but just about a minute? 
A. Just a minute or so. 
Q. well, you look at those gentlemen and tell them who 
told yon, although you got there within-immediately after 
the accident and left within a minute, you tell them who told 
you that arrangements had been made to take anybody to 
the hospital or to look after things. 
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A. I don't know who he was. It was just a man there at 
the truck. 
Q. Was it a white or colored manY 
A. A white man. 
Q. Did he get out of that other car¥ 
A. I don't know where he came from. 
Q. well, who 'vas in the other car that drove up there' 
A. I don't know. 
Q. Was he white or colored? 
A. White. 
Q. How many were in there f 
.A: I don't know. 
page 32} Q. Was he white or colored¥ 
A. White. 
Q. What kind of car were they driving~ 
A. I n~ver paid any attention to it. 
Q. Did you give your name to anybody? 
A. No. 
Q. How did they find out you saw all this Y 
A. Because I knew the girl's people that got killed. 
Q. Oh, that is the way they found out about it Y 
A. Not her father or mother, not any of those, but some 
relatiQn to the girl. 
Q. Well, now, where did you first see this car which Mr. 
Ferguson was driving Y 
A. When he came out from the house about half a .mile 
from my home; he came out into the highway. 
Q. Which house is that? 
A. He came out from the house of a lady by the name of 
Mrs. Lucas. 
Q. Now· djd you stop behind the truck and the car that 
was wrecked Y 
A. Yes. 
Q. How far behind the wrecked car were yon driving ·for 
six or seven miles Y 
A. I don't know exactly how far. I imagine-well, I was 
driving close enough to keep in ·sight of his car. 
page 33 r :n1y lights would shine pretty close on his car all 
the time. . · 
Q. And your lights shone on his car when it was wrecked, 
didn't it¥ 
A. No . 
. Q. Why? 
A. Because I slowed ·down real slow when I met this car 
'vith the re~l bright lights. 
Q. So you met that car up some distance, did you Y 
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A. Well, I don't know how far it was, but it wasn't very 
far. 
Q. Quarter of a mileY 
A. No, it wasn't that far. 
Q. How far would you say f 
A. Well, I don't know. 
Q. 300 or 400 yards Y 
A. Might have been something like that. 
Q. Might have been 300 or 400 yards Y 
A. I don't know exactly how far it was. 
Q. W e11, as near as you can tell. Tell the jury as near as 
you can how far the brightly lighted car going away from 
Richmond, how far you were away from the truck then f _ 
A. I will say a couple of city blocks or something like that. 
Q. A couple of city blocks away? 
A. Yes. _ 
page 34 ~ Q. And at that time you were driving, you say, 
five or six car-lengths behind the other car; isn't 
that rightf 
A. Well, something like that. I don't know exactly .how 
far. 
Q. Didn't you say that! 
A. Yes, I said that, but I was just guessing at it. 
Q. Well, you have no desire to change your guess now, 
have yonf 
A. No. 
Q. And when you said five or six lengths of the car you 
meant what you said as near as you can tell, didn't you l 
A. Yes~ 
Q. So when you were five or six car lengths behind the 
Ferguson car you met an oncoming car with bright lights 
about two city blocks this side of the accident; isn't that 
true? 
A. Yes, but I saw it a long time before it got to me. 
Q. And that is the time you stoppedY . 
A. That is the time I started slowing down, yes. 
Q. There was nothing to prevent Mr. Ferguson f!om slow-
ing down, was it f · · 
A. Well, I didn't have anything to do with that. 
Q. I take it you didn't. You slowed down -to what speed? 
A. I don't know. I imagine about 20 miles an hour; some-
thing like that. 
page 35 } Q. How far were you from the truck when the 
collision actually took place? 
A. I don't know, but after I passed the car I had to put 
on brakes pretty heavy ta keep from running into the back 
• 
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part of his car and would have if it hadn't been for the back 
light on his car. - . . . . . -
Q. You would have except for the back _hght on his ·carT 
A. Yes. · · · ·-
Q. Your light didn't show ·up his carY 
A. No. . . 
Q. When you were driving along five or six car length~ be-
hind it did your front lights shine on the rear of his carY 
A. At times it would, all depending on what position· my 
car was in or his. - · · 
Q. You both kept on the right side of the road, didn't you Y 
A. Yes, but your car can go up and throw your lights 
down and then· throw them up. 
Q. The truck ·was parked on the right-hand side of the 
road, wasn't it Y · 
A. Yes. 
Q. Where was the boy-Mr. F-erguson-when you arrived 
on the scene of the accident Y 
A. He was still in the car when I got there. 
page 36 } Q. He was 7 
A. Yes, but before I left somebody had· talren 
him out of the car. · 
Q. But he was still sitting ~n the car when you got there f 
A. Yes, when I got there. • 
Q. Did a:nybody have a flashlight around there1 
A. I didn't see any. 
Q. Did you see anybody with a light of any kind·? 
A. No, I didn't see any light. 
Q. Did you see the police officer before you left there Y 
A. No, I left before the police officer got there. 
Q. Did you see Mr. Flippo there, a neig·hboring farmer1 
A. I don't know whether I did or not. 
Q. I understood you to say that you were there about a 
minute at the accident and then drove off. Now how many 
people had gathered in that minute? . 
. A. Well, it might have been longer than a minute, but 
anyhow it was three or four cars had stopped before I left. 
Q. Three or four cars 7 Well, do you want to change your 
statement about stopping there a minute? · 
A. Well, I wouldn't say exactly how long because you know 
.in-a case like that it can pass by a little faster than you think 
thev do. Q. Why did you say when you were first asked about it-
when Senator Ambler asked yo-g about it why did 
page 38 ~ you say you were just there about a minute7 
A. I just put it there. As soon as I could get 
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away-in fact, as soon as he started holloaing and carrying. 
on that is when I left. · · · · -
· Q. Who started holloaing and carrying on 7 
A. This boy. . 
· Q. He was hurt, wasn't heY · 
A. Certainly, he was. 
Q. And you knew he was Y 
A. Yes. 
Q .. And you were on your way to Richmond Y 
A. Yes. 
Q~ And you left him f 
A. Yes, but I. asked some man there if they wanted me to 
take him to the hospital and they said they would rather get 
a car and thought they had a fellow there that could take 
him in the car to the hospital. · 
Q. Now isn't the reason you changed from the minute, you 
weren't certain it was just about a minute was because you 
realized you said some three or four more people had gath-
ered there, three or four more cars f Isn't that the reason f 
A. No .. 
Q. Which direction did the cars come from that 
page 38 ~ gathered there¥. 
. A. Coming from both directions. 
Q. How many from each 7 
A. I don't lmow exactly; I never counted them. 
Q. Well, you just told us about one car at first and I asked 
you who was in it, whether white or colored, and you said 
they were white. You didn't tell us about the other cars when 
I first asked you, did you 7 
A. You never asked me how many were there when I left, 
at first, either. 
Q. Which way did the first car come; from behind you or 
whatf 
A. The first car was coming from Richmond. 
Q. W ell,4 how many people were standing around there that 
weren't in the car that first drove up other than your own 
carY 
A. I don't know. 
Q. Well, did you see anybody get out of that carf 
A. Sure. 
Q. Well, was anybody standing around the truck other 
than the people in that car when you drove up there? 
A. No, not when I drove up there. 
Q. Nobody at allY 
A. No. 
Q. You are certain of tha tf 
• 
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- A. Yes. 
Q. Look at the jury and tell them if anybody was 
pag·e 39 ~ standing around there immediately before this 
other car drove up? Who was it informed you ar-
rangements had been made about the hospital f 
·A. I said after I stood there a few minutes, see. 
Q. A few 1ninutes Y 
. •, 
A. A minute or so, whatever you want to call it, that other 
people-! was all excited because I can't stand to see blood 
and if he had been dead it would have been different. I could 
look on him as a dead man, but when he started to holloaing 
it went all over me so that I don't know what happened and 
I left as soon as I could. · 
Q. Then when I asked you about that before why you left 
you didn't say anything about the blood, but told the .jury 
the reason you left was because arrangements had already 
been made, didn't you Y 
A. I didn't say that was the only particular reason I left, 
tl1ough. 
Q. When I asked you how old you were and I asked .you 
if you didn't know the p·arties were hurt, then asked you if 
you were on your way to Richmond, weren't going anywhere 
in particular, but just g·oing to mess around and had nothing 
to do, why was it you drove off when you knew the man was 
injured and your answer was: ''I asked somebody and .they 
said arrangen1ents had been made". Isn't that what you told 
that juryf 
page 40 } A. Certainly . 
thenf 
. Q. Why didn't you tell them about the blood 
(No answer.) 
Q. Did you understand my question Y 
A. What was it Y 
Q. Why didn't you tell them about the blood then Y 
A. Because I never had a chance or time to tell them all 
that at one time. , 
By the Court: . 
Q. Did they tell you it was a dead girl in the au~omobile t 
A. I could see she was dead. 
Q. You did see she was dead! 
.A.. Yes. 
Q~ you saw this young man was wounded' 
.A.. Yes. 
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Q. Did you get out of your truck and render ap.y assist-
ance? 
A. Yes, I got out of the truck and went up to the car. The 
reason I got out was because I thought it was a boy that lived 
in the neighborhood there at home. 
Q. Did you stay there to render any assistance? Did you 
leave before the dead girl and the wounded boy were taken 
to the hospital Y 
A. I left before the boy was taken, yes, because I asked 
~ome man-I didn't know who he was-if they needed me to 
take him to the hospital. You see, I was dl.jving a 
page 41 r light delivery truck and he said he would rather 
somebody would take him in a car -and he thought 
he already had a man there that would take him. 
Q. But he wasn't sure he had anyone; just thought so, and 
you left in that situation Y · 
A. Yes, I left then. 
Bv Mr. Bremner: 
.. Q. Whose truck were you driving! 
A. Dtiving· a fellow's from town. 
Q. WJio? 
'A. A fellow here in town. 
Q. Well, who! Do you know who the fellow was Y 
A. Anderson. 
Q. What Anderson? 
A. I don't know what his initials are. 
Q. Don't know what Anderson~ How did you get the truck! 
A. He got me to drive it on a bread route for him for the 
week-end. 
Q. On a bread route Y 
A. Yes. 
Q. What kind of truck was it Y 
A. A Vim bread truck. 
Q. WhatY 
A. Atlas Baking Company. 
page 42 ~ Q. Was he working for the Atlas Baking Com-
pany! 
A. It was his truck, you see, and he was working on com-
mission. 
Q. Don't tell me how he worked; that is not material to 
this issue. vVhen and 'vhere did you get that truck? 
A. He delivered it to me and asked me to take his route 
the next morning. 
Q. Where did he deliver it to you Y 
A. At my home. 
James M. Ferguson v. Vh:ginia Tr~ctor Co., Inc. .39 
Q. WhenY 
A. The night before. Q: Did you work· the next day? 
A. Yes, sir, I worked the next day. 
Q. Wheref 
A. On that truck. 
Q. Where"/ 
A. Started around and went through Po1Vhatan County 
and came back through Goochland. 
Q. Was anybody with you f 
A. No, sir. 
Q. Where did you get the bread t 
A. Atlas Baking Company. 
Q. At what time did you get the bread Y 
A. 6 o'clock in the morning. 
page 43 ~ Q. And what Anderson was it you got the truck 
from? 
A. I don't know his initials. 
Q. Did you know him Y 
A. Yes, I knew him because he had been bringing bread to 
my father's place there for a good while and I had rodearound 
on the route with him. 
Q. Where· does he live? 
A. He was living in. South Richmond, but I don-,.t know 
where he lives now. 
Q. Where did ·you deliver any bread that day.; any mer-
chant? 
A. I delivered it in Goochland to Bass' grocery store-
Q. Did you deliver any to Mr. Nichols at Powhatan lf 
A. 1res, sir. · 
Q. Are you certain of that? 
A. Yes, sir. I don't remember whether he ·bought -:any or 
not, hut I went there. 
Q. 1[ ou don't know where Anderson llves t 
A. No, sir, I donJt. 
Q. Where were you going to deliver the truck t 
A. Well, I can show ·you where the house is he was 'living 
in then. 
Q. What street t 
A. I don't remember the number of the street. 
Q. But you lmow where the house is'? 
page 44 } A. I could take you to the street. 
Q. What street do you go ·off? 
A. You go up Semmes Avenue. · 
Q. Had yon ever been there before Y 
A. Not until just about a week before Christmas. 
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Q. And were you going in with the Atlas Baking Company 
truck just to mess around in Richmond, but didn't know 
where you were going Y 
Aa. I certainly was. 
Q. You were Y 
A. Yes, sir. 
Q~ Did it have any signs of the bakery on itf 
A. Yes sir, had VIM BREAD on the side. 
Q. Did Anderson own the truck or the Atlas Baking Com~ 
panyY 
A. He was supposed to own the truck himself;. 
Q. When were you g·oing to deliver him the truck Y , 
A. After I had finished the two or three days that 1 was 
to drive it. . ··· - · -
Q. "\Vhich were yon going to do; two or three days later f 
A. I have forgotten now which, but two o·r three days· I 
'vas to drive it, anyhow. 
RE-DIRECT EXlliiNATION .. 
By Mr. Ambler: 
Q. Mr. MacFarlane, regardless of ~he truck and 
page 45 f whose it was and where you had been delivering 
· bread and things of that kind, is it or is it not a 
fact that you_were at the scene of this accident? · ... 
A. I drove behind this boy. , 
_Q. Fr~m the time he came into the highway- .) 
Mr. Bremner: If Your Honor please, I object to going 
all over that again. He testified as to that and I don 'l want to 
go over the cross examination again. 
Witness stood aside .. 
page 46 ~ J. A. TOWNSEND, . 
. being recalled in behalf of the pl~intiff, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: . 
Q. Mr. Townsend, did you take this boy to the l1ospitai or 
notf 
A. Yes, sir. · · 
Q. What ldnd of car 'vere you drivingf 
A. Oldsmobile. 
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Q. was there any crowd around the place at the time .. you 
stopped there f 
· A. It was several cars there . 
. Q. Do you know a . man by the name of MacFarlane! 
A. No, sir. . 
_ Q. But you did take him to the hospital¥ 
A. Yes, sir. _. ·! 
CROSS EXAMINATION. 
By Mr. Bremner: 
Mr. Bremner: Ask ~Ir. MacFarlane to come back here. 
page 4 7 }- Note: 1Yir •. Mae~,ar lane returns, into court. 
Bv Mr. Bremner: 
"Q. Mr. Townsend, I want you to look at this gentleman 
and see if you recognize him as being a party that was there 
when you arrived 7 · 
A. No, sir, I didn't see him there. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. You came back-you had been to town and then came 
lJack there Y 
A. Yes. 
Q. Were there a good many people around the accident 
or not at the time you got there~. 
A. It was several cars there. 
Q. You don't know whether MacFarlane had· been tliere 
1>efore or not f _ 
A. No, sir, I don't know who had been there .. I don't know 
how long the accident happen~d before I got there. 
RE-CROSS EXA:h1INATION. 
By Mr. Bremner: 
Q. What time of night was this that the accident hap-
penedY 
.A.. I reckon around about-somewhere about 10 o'clock; 
might have been just before 10. · 
Q. And I believe you saw the truck there about 
page 48 } forty-five minutes before that before you got the 
boy and took him to the hospital 7 · · ·. . · 
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A .. Yes, sir. 
By a Juror: , 
Q. Do you remember seeing a truck leave while you were 
there! . 
A. No, sir. You mean when I went back and picked the 
wolmded man up 7 
Q. Yes. 
A. No, I didn't see a truck leave at all. 
Q. What was the truck loaded with? Did it have ties on it 
or what, or lumber? 
A. I didn't notice the truck. The tires, you mean 7 
Q. I mean what he had on the truck¥ 
A. He had a big tractor sitting up in there. 
Q. Did it have anything else on itY . 
A. Had so1ne timbers in it. 
Q. What kind Y 
A. Looked like timbers that they load the tractor on the 
truck with. 
Q. What I am asking about is the ties, railroad ties or 
what was on the truck? . 
A. I didn't notice them; just saw some timbers on there. 
Q. I don't mean that truck leaving. I ·mean cars pulling 
out and leaviug·, coming up and leaving. Did you happen to 
notice a truck leave? ' 
page 49 · } · A. Several cars stopped right behind me while 
we were putting Mr. Ferguson in the .car. 
Q-- Some cars stopped there Y 
A ... Yes, sir, several cars behind me. 
Q. But you don't remember seeing any truck leave while 
yon were there? · 
A •. No, sir. 
Q. Just a 8pectator Y 
A. No, sir. 
RE-DlliECT EXAMINATION. 
By Mr. Ambler: 
Q. Did you have your mind on that? Were you thinking 
about who was coming or leaving? 
A. No, I was excited over this young man in the highway 
holloaing. 
Q. In regard to this truck, you say you saw some timbers 
sticking out of it f 
A. Yes. 
Q. What size timbers were they, did you notice? 
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A. Well, they looked like they might have . been 6 by B ·or 
something like that; big, square timbers. · · · · · · ·· 
Q. How: long were they sticking out from the body of. the 
truck? 
A. I couldn-'t say; sev:eral feet, though. · : 
page 50} Q. Did yon notice whether or not they were sticlt~ 
ing back into the car 1 · · 
A. Into that young man's cart 
Q. Yes. - . 
A. No, sir; I didn't get out of my car at all. I didn tt see 
his car at all, no more than saw it rammed up under the truck. 
I didn't inspect his car at all. · · 
Witness stood ~side. 
page 51 } H. A. JENNINGS, 
a. witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
: Q. Mr. Jennings,. what is your occupation7 
A. Mechanic, Virginia Electric & Power Company •. 
Q. You live here in the City of Richmondf 
A. Yes, sir. 
Q. Did you go out to the scene of an accident .on Mid~ 
lothian Turnpike just beyond the Belt Line Railroad on Janu-
ary 1, 1935 7 · · 
A. I did. 
Q. Will yo.11 tell the jury ln your own words what_yo.u saw 
thereY · 
A: We were co~ing-
The Court: When did he get there t 
By Mr. Ambler: 
· . Q. What time did you get there! 
A. I couldn't tell you exactly what time it was. 
Q. Was it day or night? 
A. It was night. We were coming down the 
page 52 } Midlothian Turnpike and just as we came over a 
hill, a little knoll there, I saw a red light and then 
I saw a man flashing a light, which was a State officer. I 
told this lady, I said: "Wait; it is an accident-
. . 
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-. A~ Juror : : 'N e can't hear you. · 
A.· (continued) We were coming over this knoll and I saw 
a red light and then I saw a man flashing a light and I told 
this party where was driving the car: ''Be careful; it is an 
accident.'' ~Phis State officer waved us around, told us to 
pull off the side of the road which was about 30 feet from 
the truck. · vV e pulled off of the road to a lane and l got out 
and went. back. and saw a colored fellow. I said: ''Is any-
body hurtY" He said: "Yes, one just gone to the hospital 
and a lady in the car dead.'' I walked back to my car then 
and I asked my wife, I said: ''It is a lady in the car dead .. 
Do you all want to see herY'' She said: "Yes." So we 
walked up there. I asked the State officer: ''Can we· look at 
her Y'' He said: ''Sure.''. We went there and opened the 
car door. and her hand fell down like that (indicating). I 
walked around and looked at the truck. It had four pieces 
of 4 by 12, if I can remember, projecting from the -rear end 
about 5 or 6 foot and had a little white flag, looked similar to . 
a lady's handkerchief, tacked on the back end. This 
page 53 ~ timber had gone through the windshield, looked like 
to me caught her there in her face or right along 
here (indicating); almost went through the back end to the 
rea1· glass; lacked about that (indicating) of going through 
the rear glass. I stayed there, I reckon, about an hour and 
a half until the coroner come. Cold; belieye me it was cold. 
My wife sugge~ted to the coroner: "Well, I always thought 
yon had- · 
Mr. Brenmer: If Your Honor please-
The Courfi Don't say what she said to anybody. 
A •. (continued} We stayed there until the wrecking truck 
came up, the first one-! think it was Lucas-and he found 
he couldn't tow it in and called for another truck. 
By Mr. Ambler: · ·: 
Q. Mr. Jennings, was the truck parked on the highway or 
notY 
A. Yes, sir, the truck was parked on the highway ·and his 
wheels-front wheels were cut . back into the )lig4w;ay and I 
asked the colored fellow and he said the lick hit bim so hard 
it knocked hiin-well, I lmow that. is wrqng. · 
Mr. Moss: We object to that. · ·. 
Mr. Ambler: Just answer my questions and that is as far 
as it is necessary to go. 
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Q. The truck was parked on the highway, was it' 
A. Yes, sir. . 
Q. Were there any lights on the truckf 
·page 54 ·} A. N p, sir. 
Q. Was the tail-light on the Ferguson car burn-
ing at the tune you got there Y 
A. Yes, sir. 
Q. Did you talk to this colored man' 
A. Yes, sir. · 
Q. What, if anything, did he tell you 7 
Mr. Moss: One minute. We object, sir. -It was evidently \-
some time after this collision and couldn't be under those 
circumstances a part of the res gestae. The defendant is a 
corporation and any statement he may have have made or 
may not have made \vould not be· evidence. We object to it 
on that grotmd. 
The Court: While, Mr. Ambler, you are asking him to re-
late a conversation you are not specific in what you are ask-
ing. What, if anything, did he say. · 
~Ir. Ambler: I can be more specific about that. 
Q. Did this colored man tell you whether or not the lights 
were out at the time Y , · 
A. Yes, he told me he had trouble with· the lights all the 
way down. · · · · 
· Mr. ~{oss: We object, if Your Honor please, and ask that 
be excluded. - -
page 55 ~ By the Court: 
Q. Do you know whether he said anything about 
the tail-light or not Y . 
A. No, I don't remember. 
The Court : I don't think the front lights would affect the 
accident. · 
The Witness: Yes, sir. 
The Court : I am· riot asking you for your opinion. 
Mr. Ambler: The front lights would have reached out 
and thrown a glare to the right and left and you can see it -
sometimes better than the tail-light, and the statute requires 
both lights. · · · · 
The Court: I understood you to say in your opening state-
ment the lights were flickering in front and there was· no tail-
.light. . . . . . . ~ i I . 
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Mr. Amble·r.: I said both lights were out. . 
The Court: The same battery controls· both front ,and rear¥ 
Mr. Ambler: I suppose so. . 
The Court: He has testified the front lights weren't burD:-
ing. 
By Mr. Ambler: \ 
Q. I would like to ask whether or not he told you he had 
trouble all down the road with those lights going 
page 56 ~ off and on Y · . 
Mr. Moss: We object to that. 
The Court: Objection sustained. 
Mr. Ambler: Exception. 
CROSS EXAMINATION. 
By Mr. Brenmer: 
Q .. Mr. Jennings, how far away were you from the cars, 
the wreck, the accident when you first saw. itT 
A. How far awayY 
Q. Yes. 
A. When I saw itT 
Q. Yes. 
A. I reckon half a block. .. 
Q. What kind of a car were you dri.ving? .. 
A. Driving-! wasn't driving; it was a lady driving. 
Q. I mean the car in which you were riding? 
A. '30 Model A Ford sedan. 
Q. It was not a cloudy night, was it1 
A. SirY 
Q. It was a clear night; not moonshiney, but clear¥ 
A. No, sir ; plenty dark. 
Q. It wasn't moonlight, I know, but it wasn't cloudy, was 
it.; no clouds; no rain? 
A. Wasn't no rain, no, sir. 
page 57 ~ Q. The roads were dry, were they not? 
A. Yes, sir. 
Q. What direction does Midlothian Pike ·run Y 
A. Which direction does it run Y 
Q. Yes. 
A. East and west. 
Q. Then going from here to Midlothian you would call that 
west? 
A. Yes, sir. 
Q. Now west of where the accident was for a distance of 
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five or six or more hundred feet the road is practically level, 
isn't itt 
A. No, sir; it is kind of in a little sink like that ( indlcat-
ing) ; kind of knoll on both ends. 
Q. It is straight, isn't it Y 
A. No, sir. 
Q. For five or six hundred feet back? 
A. No, sir. 
Q. you say the road isn't straight there' 
A. No. sir. You cross the. railroad and it is a kind nf 
.little sink in there and then go up another knoll on the Qp-
posite side. 
Q. Just a minute. Leaving the railroad there is .a little drop 
.there, then you go up that little incline; after you get over 
that little incline going from the railroad then for 
page 58 } 600 or more feet west towards Midlothian it_is a 
straight road, isn't it Y 
A. I couldn't tell you about that. 
Q. Wasn't it practically a level road after you go up .that 
incline you just mentioned' Isn't that true Y I mean for 
s_ome distance; I don't mean all the way. 
·A. I couldn't tell you about that, because the night I was 
out there was the first time I was out there for about -six 
years and last .Saturday I drove out ·just about a square and a 
half the other side of the Belt Line. · 
Q. Did you say you turned into some lane or just turned 
off the road 1 
A. No, sir; I think this lane leads to a house up there 
where I pulled up in. 
Q. Let me ask you this. Was that lane you turned in to 
the house where you turned in off the road was 1t on your 
right-hand side coming in or left-hand side!f 
A. On the r~ght~J!and, ~o~ing in. 
Q. Do you know that is where Mr. Cease lives 7 
A. No, sir~ I don't know anyone living there. 
Q. It just leads around the house? 
A. I couldn't see anything, to tell the truth. 
Q. But you know it was on the rightt 
A. Yes, sir. . 
page 59 ·~ Q. From the point where you turned into that 
lane how far was it east of the point .of the acci-
dent? . 
A. I judge around about 30 feet. . 
Q. And coming east towards Richmond you hadn't gotten 
to that incline that leads down to the railroad track; isn't 
that true? 
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. .A: ... Coming· into Richmond, an incline Y ·· · - · · · 
Q. In other words, you don't begin to go down the incline 
to any extent until beyond where the truck was, where the 
accident took place; isn't that true Y · 
· A. It is a a·oad to the left, I reckon about a. square; I don't 
know where that road leads to and then this other road· and 
then comes the Belt Line. · 
Q. That is right, but what I am trying to get· ·at, ·.Mr. J en-
nings, is this : at the point where you· stopped or turned· into 
the 'lane-! think it will be later shown in testimony·· Mr. 
Cease owns that property there· where you turned in-now 
at the lane at which you turned and for 30 or 40 or-more 
feet you don't reach the incline ; isn't that true t In other 
words, I will put it this way. The incline begins farther east 
than where the accident occurred; isn't that trne ~ 1 A.- Farther east? · · · · · ·. · 
Q. Nearer Richmond. In other words, didn't·. the incline 
begin beyond where the truck was parked ·in the 
page 60 ~ highway? · · · . .. . · . 
The Court: Nearer. Richmond or the other way? . 
Mr. Bremner: Nearer Richmond, nearer the railroad track. 
A. No, wher·e the tru.ck 'vas the truck was kind· of down· h1 
the bqttom; you know, down in the sink part. · 
Q. Is that your .recollection? 
A ... Yes, sir: _: ·· 
Q. Now are you positive about it being 30 feet-the acci-
dent being 30 feet from the point you turned into that lane t 
A. I judge that distance was about 30 feet-the truck was 
about 30 feet from where we pulled up in that lane. 
Q. That is, nearer Richmond, the lane. 
A. Yes, sir, coming into Richmond. 
RE-DIRECT EXAMINATION. 
Bv }\lfr. Ambler: . 
., Q. Mr. J enning·s, which way did yon approach the trubk; 
going from Richmond or coming· to Richmond? 
.A.. I was coming to Richmond. . . , 
Q. Had you seen this boy that night prior to the.accicl~~tf 
A. Had I seen him? . · 
Q. Yes. 
A. No, sir, I hadn't seen him. 
Q. Have yon any idea how long _the accident had 
page 61 ~ oeenrred when you got there Y . . 
· A. No, sir, I couldn't tell you exactly. The Stat.~ 
officer had just gotten there when we pulled up. · · 
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Q. Do you know a man by the name of ~IacFarlane Y 
· A. No, sir. 
Q. Were there any other people around there besides your-
self? 
A. No, sir. 
Q. I mean when you got there. 
A. No, sir, nobody but the State officer and the colored 
chauffeur. 
Q. The Siate officer must have.gotten there sometime after 
the accident? 
A. I couldn't tell you. 
By the Court: 
Q. I understood you to say the boy had been taken to the 
hospital when you got there? 
A. The boy had gone to the hospital. 
By ~Ir. Ambler: 
Q. Were there many cars using the highway that night' 
A. I think that we were there around about ten or fifteen 
minutes before a car came up and a car came from Rich-
mond. 
Witness stood aside. 
llage 62 } J. D. BURLEY, 
a witness introduced in behalf of the plaintiff, be-
ing first duly sworn, testified as follows : 
DIRECT EXAA1INATION. 
By ~Ir. Ambler: 
Q. You are J.D. Burley, are you notf 
A. Yes, sir. 
Q. What is your occupation 1 
A. I am with the city. 
Q. Did you arrive on the scene of an accident near the Belt 
Line on the :Midlothian Turnpike on January 1, 1935, around 
10 o'clock at nightt · . 
A. Yes, sh-. 
Q. "\Vhich way were you going; from Richmond or to Rich-
mond? 
A. I was coming to Richmond. 
Q. Will you tell the jury what you saw? 
A. Well, when I got there the· State police was there and 
110 was flashing his light and I pulled up in front of the truck 
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about--'-I don't know how far dis.tant' there; I reckon half a 
square; might probably not have been that far, but anyway 
. it was a little side road that leads off there; I 
page 63 ~ pulled in there and got out and walked back down 
there and, of course, this young man had-some-
body-had picked him up and carried him to town. Well, the 
police was there at the back part of the car and the girl was 
sitting in the car-she was dead, and the skids was hanging 
-at least,. had come clean through the car and was over the 
front seat-it was a four-door sedan and they was hanging 
over the seat like that (indicating). 
Q. By skids you mean those timbers, do you not 1 
A. Well, I surmise around-it was a piece of timber around 
about 12 by 4; anyway, it was about that wide and about that 
thick (indicating) and they were hanging-one of them on 
top was hanging over like that and up edgeways like that. 
They were over the back seat and the girl was sitting in the 
car then. · 
Q. How far were those skids or t~bers projecting from 
the rear of the truck, if you can tell Y . 
A. Well, I think they were near about into the back seat 
of the car, if I am not mistaken. I am not positive about it, 
but I believe it tore the upholstering in the back seat of the 
car. I can't be positive about that, but I knew they were 
· lapped over enough to go over the seat, go back to the back 
there. 
Q. How many feet would you say they projected from the 
rear end of the truck? · 
A. Well, I couldn't say definite, but projected 
page 64 ~ over enough to go overtop the seat and that in-
cludes the hood, where the hood was along the car 
over to the back. 
Q. Can you give any idea how many feet that would be f 
A. W eli, I expect they were around about 6 feet, anyway; 
between 4 and 6 feet. 
Q. Now did those timbers have any light on them at all f 
· A. No, not a sign of a light. It was a little piece of white 
rag· on them, I imagine a little bit larger than my harid; 
might have been a man's handkerchief; something about the 
size of a woman's handkerchief. .· 
· Q. Was there any tail-light on the truck! 
A. Wasn't any lights on it at all. 
Q. No lights o·n the truck at all t 
A. No, sir. 
Q. Neither front or back! 
A: Front or· back, no, sir. 
I. 
.·: 
I 1'. ! ' ~ 
J ame.s :M. ~erguson v:_ ~r~~: T_r~tor 9o., Inc. 51 
: Q·. Was the t~il-light of the Ferguson car burning? 
·A. Yes·, sir, it was burning.· ·· · · --
Q. Did you talk ·to this colored man who was ·_supposed to 
have been in charge of the truc"kf - ' · 
A. · Yes, I talked to· him. .. · · · · · 
Mr. Moss: One minute. May I ask· a question f 
The Court: Yes. · 
By Mr. Moss: · · 
· · Q. You say that when you got there the police 
page 65 } officer was already there? 
A. Yes, sir, he had just gotten there, hadn't been 
there but a few minutes. 
Mr. Moss: We object, if Your Honor please, on th~ ground 
it couldn't be part of the res gestae. The length of time that 
the accident happened must have been at least fifteen or 
twenty minutes or more. We don't think under those cir-
cumstances that any conversation he may or may .not have 
had with the driver of the truck is proper under the decisions 
of our court. 
'rhe Court: Well, I am going to let him ask the question 
and then when the jury retires I will let the answer-come in. 
The Witness : He volunteered and told me this- · 
The Court: Don't relate the conversation .. 
By Mr. Ambler: 
Q.· Did he tell you whether or ·not the lights were out1 
The Court.:. I am going to let you get that in when the jury 
retires. I am not allowing him to testify to the conversation 
with the driver when he arrived there, but will let _you -put it · 
in· for the record. 
page 66 }-By Mr. Ambler: 
Q. Was the truck parked on the highway or off 
th~ highway? 
A. It was more on the highway than it was off the high-
way. It was enough room there to park a five-ton truck off 
the highway. Besides, it didn't have to have gone but just 
a little bit farther and could have parked where I parked my 
car and been completely off the highway entirely. 
Q. Is that the road Y 
A. Yes, sir, that is a road. 
- Q. So there was plenty of room to park off_ the highway? 
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A. Yes, plenty of· room •. I could park .a five-ton truck out 
tp.ere myself. -· . 
Q. Now, Mr. Burley, were -there -any-knolls in that highway 
there which would obstruct ·the· view in -·either direction Y 
A. Well, yes, it is a little Imoll-just as -you- go down· the 
road; up like that and then down and then you get to another 
one and this· was in between . the two. : 
Q. Was the truck on level ground or was it on -an incline 1 
A. The truck was sitting kind off in the bottom, something 
on the order like that (indicating).. · 
· Q. How far from the Belt Line Railroad was it 1 
A. I don't know exactly about that, how far it was from the 
Belt Line. 
page 67 ~ CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Mr. Burley, when you parked your car did you go into 
a lane leading to some house f 
A. No, this wasn't a lane into a residence, but it is another 
one there leading into a residence below the one I parked 
into. 
Q. Where did you park T · -
A. This might have led around behind the house, I can't 
say definitely whether it does, but it is one below there leads 
up to this man's front door. I don't know who lives there. 
Q. You were coming to Richmond, I understand? 
A .. Yes •. 
Q. Now when you parked did you turn to the right off the 
Midlothian Turnpike or to the leftY 
A. I ·just pulled over into this road; I didn't turn either 
. way. Coming down the highway this way it is a little ravine 
in here-it fs a red clay spot and the road goes doWn here. 
By the Court : . 
Q. You drew off to the right-hand side of the highway coni.:. 
ing to Richmond? 
A. Yes, sir. I didn't go down noby-road or noth-
page 68 ~ ing like that. · . 
Bv Mr. Bremner: 
"Q. You parked on the right of the road? 
A. I was parked on the right-hand side coming to Rich-
mond. 
Q. Was that near ~ road or lane that led some,vhere? 
A. Well, I don't lmo'v 'vhere it led; might have went in this 
man's backway. 
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Q. Was it an entrance into the highway from somewhere Y 
A. It was a little country road, I expect. I don't know 
what it was. 
Q. Was that nearer Midlothian than the accidentY 
A. No, it was just the other side of the Belt Line. 
Q. Here is what I am asking you. The :Midlothian Pike 
runs east and 'vest approximately? 
A. Yes, sir, I think so. 
Q. Towards Midlothian is west; isn't that right Y 
A. Yes, sir. 
Q. Did you park your car west of the accident or east of 
the accident¥ 
A. I parkHd nearer to Richmond. 
Q. You passed the truck, then 1 
A. Yes, I had to come around the truck like this. The 
truck was out in the highway so far I had to come a_roupd 
like that. No two cars could go abreast the truck when it 
was sitting there. 
page 69 ~ Q. To the left? 
.A. No,· the truck was to the right. 
Q. I say two cars could go abreast-
A. No, they couldn't; positively couldn't. 
Q. Now isn't it a fact the shoulder at the point where the 
truck was sitting is . about 2~ feet wide~ · 
A. 2lh feet wide? 
Q. Yes, the shoulder of the road. 
A. I know the truck was more out on the highway than on 
the side of the shoulder of the road. 
Q. You misunderstood my question. I asked you if it isn't 
a fact that the shoulder of the road at the point where the truck 
'vas sitting on the right-hand side of the road coming to Rich-
mond is about 2lf2 feet wide Y 
A. I couldn't tell you about that. I know the truck was 
more out in the highway .than the side of the road. 
Q. Yon have told us that four times. Did you see any 
other cars around there T 
A. -Well, yes, in a· few minutes it was a lot of cars there 
parking up here and the State police had to make them move. 
· Q. I believe the State officers were there before you got 
there? 
A. Yes, one of them was ther~. 
. Q. Now back west of the truck looking towards 
page 70 ~ 1\Hdlothian the road is straight, isn't it, for a con-
siderable distance T 
A. It is a little grade· in there, just like I said just now. 
Q. I am not talking about grade; I am talking_ about . the 
straightness of the road. Isn't the road straight for a dis-
/ 
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t:Ance of over 600 feet west of where the accident took placeT 
A. It could be straight, but 'vhen you are coming down the 
road and come up on a hill ·like this and theri back down a 
little hill like that, then you have got to go up another little 
grade. 
Q. You evidently misunderstand me ; I am not talking about 
the grade. I am asking you if the road isn't straight; that 
is, you don't turn either to the right or left in the road for a 
distance of some 600 or more feet west of where the accident 
occurred? 
A. Right straight with the exception of these little knolls 
in the road. 
Q. You stick to that, don't you Y 
By the Court: 
Q. You mean it is not level! 
A. No, sir, it is not level. 
By Mr. Bremner: . 
Q. From the point where the truck was parked in the road 
for a distance of 600 -feet isn't it a fact there isn't 
page 71 ~ a knoll in it Y 
. A. The truck was in between both of them. 
Q. You are certain of thatY 
A. I know it was. 
Q. Now did you see a lane leading into a house to the left 
of where the truck was, almost at the truck Y 
A. A lane f Yes, a lane was leading in there, too, on the 
left side. 
Q. You are certain of that! 
A. I know it. 
Q. Now don't get cross with me. 
A. I am just answering your questions. That is what you, 
want me to do. 
Q. Now had you parked nearer Richmond than that lane 
you know went to the leftY Did you park nearer to Richmond 
than thatY 
A. No ; to the right. 
Q. I mean were you. nearer in to Richmond than that lane 
we just talked about Y 
A. Well, just an angle something like that (indicating) 
of two roads, one on the right and one on the left. One of 
them is kind of a red clay gravel and one of them is sandy, 
kind of white looking sand. I don't know whether sand or 
what, but anyway the road is kind of white look-
page 72 ~ ing; can see it better than red clay at night. 
Q. Did you park east of the one that led to the 
left or did you park west of it Y 
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A. I parked, coming to Richmond, on the right-hand side. 
Q. Was that east of the road that leads to the left or west 
of that road Y 
A. It must have been east, if east and west running like 
that. Which way does the highway run? 
Q. We agreed it runs east and west, didn't we Y I asked· 
you that at the start. You understand that we are talking 
about east and west as being the way the Richmond-Midlothian 
Pike runs. 
A. I was headed towards Richmond. 
Q. I am not talking about the way you were headed. If 
this is the Midlothian Pike, this is ·Richmond here and this is 
Midlothian back up here. 
A. Then this is bound to be east down here. 
Q. You said a; road led to the left. Were you parked nearer 
Richmond than this road or back this way from this road Y 
A. I think that road is a little bit closer to Richmond than 
the other one. Now I am not positive about that. 
Q. I am talking about where you parked. Were you nearer 
Richmond than this road that leads to the leftY 
A. That is what I think, that I was nearer Richmond than 
I was the other road on the left.. I was on the 
page 73 ~ right side road, but I think that road is nearer to 
Richmond than the one at the left. Now I wouldn't 
be positive about that; I might be mistaken about that. 
A Juror: Let him mark it on there. 
By Mr. Bremner: 
Q. Mr. ~urley, here is Richmond, the Belt Line is down 
this way, here is the ra.ilroad track ; . now here is the road 
lea4ing to the left, :Mr. Flippo lives over there. Now you 
said about a road going to the right. Is the road to the right 
this way or that way! 
A. Well, now, this road turns out right to the right like 
this here and then after you get in off the highway you make 
a slight turn like that, come down the side. 
Q. Mark the road where you think it is. 
A. I am not positive whether in front of this road or be-
hind this road. . 
Q. You do know that there is a road leads to the left? 
A. Yes, it is a road leads to the left. 
Q. Was your car parked nearer Richmond than this road 
or back this wayf 
A. That is what I don't know, whether this road is nearer 
to Richmond or that one. · 
Q. It doesn't matter whether that is nearer or the other 
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way; I am asking you about your car where you parked. 
A. My car was parked completely off the high-
page 74 ~ way over in this side road that turns off the high-
way. 
B.y a Juror: 
Q. Had you passed the other road f 
· A. No, I park€d in the road to the right. 
By Mr. Bremner: 
Q. You don't know whether that road on the left is back 
this way or here Y 
A. I am not positive that road is in front of this one, but 
I am positive this road I parked in is a least bit farther 
than this road.-
Q. Farther which way T 
A. To Richmond. 
Q. Now in reference to the road-we will call it the Flippo 
road-
A. I don't know what kind of road it is. 
Q. We will call it the road to the left because yon and I 
don't want to disagree-the road to the left. Where was 
the truck parked in relation to it Y Was it opposite the truck 
or nearer Midlothian or nearer Richmond T 
A. No, the truck was parked below either one of the roads, 
closer to Midlothian. 
Q. In other words, the truck was parked east of both the 
roads that we have been talking about, nearer Midlothian-
! mean west? 
page 75 ~ A. It was the other side of the road. 
Q. Is that right? 
A. It was parked the other side of the roads, yes, right on 
the highway. 
Q. What distance was it between the road where you parked 
your car and the truck where it was parked 7 
A. Well, I was completely off the highw~y. 
Q. I am talking now as between points east and west. How 
far west of the road· that you were park.ed was the truck Y 
A. Behind me Y -
Q. Yes. 
A. Well, now, I couldn't tell you definitely about how _far 
that was parked behind me. 
Q. About how far Y • . 
A. I reckon-I couldn't tell you definitely, but.I can show 
you. 
Q. Just as near as you can tell the ju~y. 
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By the Court: 
Q. Can you take some object in this room f 
· A. It was a little father than this room. 
The Court: This room is about 65 feet long. 
By Mr. Bremner: 
Q. Mr. Burley, how far west was the truck from this road 
to the left ; how far west was the truck Y 
A. I couldn't hardly answer you that question. 
Q. Well, as near as you can tell. 
page 76 r A. Well, it couldn't have been the distance I 
were because if the other road is farther than mine 
where I was the other road is back behind me. 
Q. Mr. Burley, I am assuring you there is no catch in this 
question at all; I am not even going to folio~ it up with 
another question on this one point. So don't worry about 
that. I simply want to know how far west of the road that 
led to the left was the truck parked Y Point out, as Judge 
Gunn says, some object in the room. 
A. Well, I will say it was-you. say this room is 65 feet? 
I will say about 10 feet more; about 75 feet-between 70 
and 75 feet. 
Q. Did you notice any telephone pole on the right of the 
road near where the truck was parked Y 
A. Yes, sir, I certainly did. 
Q. The telephone pole was practically opposite the truck, 
wasn't it? 
A. The truck was a least bit in front of the ~elephoue 
pole. The telephone pole was behind it. 
Q. Did you notice any gasoline sign near there where the 
truck was parked Y 
A. No, I didn't pay any attention to that. 
Q. But you do remember the telephone pole? 
A. Yes. 
Q. Did you see any tire advertisements there 1 
page 77 r A. No, I didn't on that side of the road, on the 
right-hand side of the road. . 
Q. The pole was· on the right-hand side, wash 't it Y 
A. Yes, sir. It is still out there, I think. 
Q. And the truck was immediately in front of that pole 1 
A. The truck and the automobile was, too. 
Q. Was the light on the back of the truck broken Y 
A. I don't know whether it was broken, but it wasn't 'burn-
ing; wasn't none of them burning. 
Q. But you don't know whether the glass where the light 
ought to have been was broken or notY 
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A. I don't know whether the glass was broken or not. I 
know it wasn't any light on it. It was a light on the Ford 
that this young man was driving. 
Q. On the rear Y 
A. Yes, sir. 
Q. I don't take it there was any light on the front of that? 
A. I don't know anything about that. 
Witness stood aside. 
page 78 ~ BERNARD FERGUSON, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. I believe you are the brother of James Ferguson, are 
you notY 
A. Yes, sir. 
Q. Did you go out to the scene of this accident last January 
1, 19357 . 
A. Yes, sir; I was there after they moved tht~ truck und 
tractor. 
Q. You got there that nightY 
A. Yes, sir. 
Q. How long after the accident Y 
A. I imagine about 2 o'clock. 
Q. The accident happened about 10 o'clock, didn't it Y 
A. I understand so, yes, sir. · . 
Q. Did you see -the truck and the car at that time f 
A. I saw the truck in the garage where it had been towed 
in. 
Q. They had towed the truck in at that time Y 
A. Yes, sir, and I passed th~m with the car coming into 
Richmond. 
page 79 ~ Q. I was under the impression you had gotten 
out there before they moved it Y 
A. No, sir. 
Q. Is there anything you know about the accident out there f 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Moss: 
·Q. Mr. Ferguson, you owned this automobile, didn't yonf 
J.l. Yes, sir. · 
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Q. What model automob~le. was itt 
A. It was a '32 Ford.· 
Q. Two-door Y 
A. Yes. . 
Q. A V-typeY 
A. Yes, V-8. 
Q. This accident occurred on January 1, 1935 7 
A. Yes, sir. 
Q. When was your automobile inspected for lights and 
brakes and by whom Y 
A. Well, I can't recall just by whom, but it had the proper 
S(.lal on it. 
Q. The proper seal 7 
A. Yes. 
page 80} Q. You mean by that that the front lights would 
throw a light ahead for a distance of 200 feet or 
more? 
A. No, I mean the sticker they pasted on the windshield. 
Q. Well, it passed the State inspection Y · 
A. Yes. 
Q. The lights were in good working orderY 
A. Yes, sir. 
Q. The brakes were goodY 
A. Yes, sir. 
Q. Had you driven it just previous to the time ·your brother 
drove itY · 
A. I used it the afternoon before he had it that nigh~. 
Q. Did you use it the night before? 
A. I don't remember. · 
Q. Had you used it a few nights before' 
A. Yes, sir, I· used it practically every night. 
Q. The lights were in good working condition Y 
A. Yes, sir. 
Q. Would it throw a light ahead for a distance of 200 feet 
or more Y The law requires that. · 
A. Yes, sir. 
Q. You are sure of that? 
A. Yes, sir. 
Q. And your brakes were in good condition 7 
page 81 } A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Ferguson, that car threw lights over top of knolls 
down into valleys t . 
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Mr. Bremner: We object to that. That is argument~ 
Witness stood aside. 
page 82 } Mr. Ambler: I will call Taylor, the colored man, 
as an adverse witness. 
Mr.. Mpss: If Your Hono1· please, I don't understand that 
a arty hhgant can call a Witness as an adverse ·witness .. 
r. er: en s a procee o exam1ne 1m as my 
witness unless he proves hostile. 
J. E. TAYLOR (col.), 
a witness introduced in behalf of the plaintiff, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. What is your name? 
A. James Edmund Taylor. 
Q. James, are you employed by the Virginia Tractor Com-
pany, Inc. Y 
A. Yes, sir. 
Q. Were you employed by them on January 1, 1935 f · 
A. Yes, sir. 
Q. Do you drive a truck for them~ 
A. Yes, sir. 
Q. Were you driving a truck for the Virginia 
page 83 r Tractor Company, Inc., on January 1, 1935, along 
the Midlothian Turnpike just this side of the Belt 
Line Railroad at the time the accident occurred between your 
truck and Mr. Ferguson's carY 
A. Yes, sir. 
Q. Where had you been with the truckf 
A. Roanoke, Virginia. 
Q. Had you been on business for the Virginia Tractor Com-
pany? 
A. Yes, sir. 
Q. And what were you doing at th~ time of the .accident f 
Were you returning to Richmond? 
A. Returnin~ to Richmonq .. 
Q. The Virg1nia Tractor Company has its principal place 
of business in the City of Richmond, does it notf 
. A. Yes, sir. . 
Q. What did you ha.ve on this truck¥ 
A. A tractor. 
Q. Did you have any timbers or skids on th~ truck also Y 
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A. Yes, sir. 
Q. How many? 
A. Two. 
Q. Were those skids sticking out from the back of the truck? 
A. About 2 feet. 
page 84"r Q. They were sticking out from thereY 
A. About 2 feet. 
Q. Did they have any lights on them 1 
A. No, sir. 
Q. No lights! 
A. No, sir. 
Q. At the time of the accident was there any light on the 
rear of your truck? 
A. I couldn't tell you that because I didn't have a chance 
to go back to see them. . 
Q. Was there any light on the front of your truck! 
A. No, sir. 
Q. Both front and rear lights are on the same system 1 
A. No, sir; two different fuses. 
Q. You don't know whether that light on the rear of your 
truck was burning or not? 
A. I couldn't tell you that. 
Q. Was your rear light broken after the accident or not! 
A. Yes, sir. 
Q. Had you had trouble with your lights prior to the acci-
dent that nightY 
A. My headlights. 
Q. How far down the road had you had this trouble t 
A. About 20 miles. 
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A. No, sir, that was the only time. 
Q. Did your lights go outY · · 
A. The lights about 20 miles out and then last time, the 
headlights. 
Q. When you had trouble about 20 miles before the acci-
dent did it affect your rear tail-light¥ 
A. No, it didn't affect my rear tail-light. 
Q. You do know that your front lights were out at the time 
of the accident? 
A. Yes, sir. . 
Q. You don't kno'Y w~ether your rear lights were out o1· 
not, do you? 
A. No, sir. 
Q. Now you stopped this truck where ; on the highway or 
not? 
A. I pulled· over as close to the edge as I could. 
Q. Did you stop on the highway or not Y 
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(No answer.) 
Q. Did you stop your truck on the highway or not T 
A. I stopped it on the highway. 
Q. Now why didn't you pull off to the right. Y There was 
plenty of room there, wasn't it f · 
A. I was to the right. 
Q. Why didn't you pull off the highway entirely Y 
A. I pulled off as far as I could with safety. 
page 86 ~ You know, my lights went out and I pulled as far 
to the right as I could to safely bring my truck 
to a stop. 
Q. And you left it in the highway? 
A. I left the highway, near to the side of the highway. 
Q. Your car was on the highway at the time of this acci-
dent, wasn't it? 0 
A. One wheel was in a ditch like a.nd the other wheel was 
kind of on the highway. 
Q. As soon as your lights went out what did you do Y 
A. I struck a match to see if my fuse was all right and I 
examined my fuse. 
Q. Where is your fuse Y 
A. Right in front on the dashboard. 
Q. Did you get out of the car? 
A. After I examined my fuse then I unbuttoned my cur-
tains and was getting out of the truck when the accident 
occurred. 
Q. Had you gotten out prior to that time and gone around 
on the left-hand side of your truck and were striking a 
match when a car passed you f 
A. No, sir. 
Q. Did you see a car pass you-Mr. Townsend's car or any-
body's car pass you f 
page 87 r A. No, sir, no cars passed. 
roadY 
Q. Did you strike any matches out there in the 
A. After the accident? 
Q. Of course, after the accident. 
A. After the accident. 
Q. Did you strike any before the accident? 
A. No, sir, not in the road. 
Q. Now were you in the car at the time the Ferguson car 
hit you? 
A. On the running board. I had backed out to the running 
board. 
Q. Did you see another car coming towards your car just 
before the accident Y 
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A. No, sir. 
Q. Did you give your claim agent a statem-ent to the effect 
that you saw this other car, were standing there watching 
this other car coming just at the time the Ferguson car hit 
you in the back? Did you tell anybody that Y 
A. No, sir. 
Mr. Bremner : If Your Honor please, I think the question 
ought to state to whom, when and where if he is examining 
the witness for that purpose. 
Mr. Ambler: Do you want me to state. it? 
}r{r. Moss : That is up to you if you want to ask it. 
page 88 ~ By Mr. Ambler: 
Q. You didn't tell anybody that, did you7 
A. No, sir. 
Q. Well, did you see this other car? 
A. No car came from towards Richmond. 
Q. No car at all t 
A. No, sir. 
Q. No cars passed you at all before the accident occurred? 
A. No car passed before the accident. 
Q. You didn.'t see Mr. Townsend's car pass or a gentle-
man going towards Richmond? 
A. Not before th-e accident. 
Q. How long were you parked there before the Ferguson 
car hit you? 
A. Along about two or three minutes. 
Q. Why didn't you put a light on those poles sticJrin.g out 
from the rear of the truck? 
A. I had a. red flag on them. 
Q. What good would a red flag do at night? You didn't 
put a light on there, did you? 
A. I didn't have no light on them. 
Q. And you don't know whether your re.ar lights were 
burning or not? 
A. No, sir. 
page 89 } . Q. Did you take the trouble to look? 
A. I didn't have the time to look. The acci-
dent happened a!ld I went back there and his car was up under 
my truck. 
Q. Did you have any lanterns or anything you could have 
hung on your truck! · 
A. No, sir. 
Q. Did you have a flashlight? 
A. No, sir. 
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Q. When your lights went bad when you were about twenty 
miles down the road did you fix them or take it into a garage? 
A. I fixed them. 
Q. You fixed them yourself? 
A. Yes. 
Q. What was the matter? 
A. A fuse had blown. 
Q. Did you put another fuse in t 
A. Another fuse. 
Q. Did you have any more trouble down the road 1 
A. No, sir. 
Q. Was there any reason why the new fuse should hav·e 
burned out like that? 
A. The fuse had been there quite a while. We carry three 
extra fuses with us. 
page 90 ~ Q. Was there any reason why the new fuse 
should burn out so quick Y 
A. I didn't find any reason. 
Q. You saw those two little roads there right in front of 
your truck, didn't you Y 
A. One road, that is all. 
Q. One road leading to the right and another off to the 
leftY 
A. I saw the one to the left. 
Q. Didn't you see both of those f 
A. I couldn't see them after my truck stopped. 
Q. You didn't try to drive your truck off into them? 
A. No, sir. 
Q. How far were they from the truck f 
A. The roads Y 
Q. Yes. . 
A. One right across from my truck. 
Q. It was plenty of room for you to have driven in there, 
wasn't it? Yon could have gotten your truck in that road, 
couldn't you Y .· 
A. I don't think so; too narrow for me to get my truck in 
that road. 
Q. It was a broad field you could have gotten your truck 
into, wasn't it? 
A. I didn't have time to do anything .. .After the acci-
dent and after my lights went out I stopped to 
page 91 ~ see if it was trouble with my fuses and after I 
couldn't find anything the matter with my fuses I 
went to get out of my car. 
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CROSS EXAMINATION. 
By Mr. Moss: 
Q. While you were getting out this automobile struck you 1 
A. Yes, sir, while I was getting out, backing out. 
Q. What happened to you! 
A. Well, it hit me, knocked me clean across the road. 
Q. Did it drive your truck forward any distance? · 
A. Just about 2 or 3 feet and left the front part--1ifted 
the front part out in the road. 
RE-DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. What kind of car was being driven by ~1:r. F.'erguson~ 
.A. Ford car. 
RE-CROSS EXAMINATION. 
By Mr. Moss: 
Q. Did I understand you to say the road to the left was 
about opposite your truck? 
A. To the lefl 
Q. What? 
A. The road to the left. 
page 92 ~ Q. Opposite your truck; I mean across fron1 your 
truckf 
A. Yes, kind of opposite my truck. 
Q. That is, the road to the left? 
.A. Yes, sir. 
Q. And the road to the right was back of you 1 
A. I didn't see the road to the right. 
RE-DIRECT EXA~1:IN.ATION. 
By Mr. Ambler: 
Q. Didn't you just tell me a moment ago. that the road to 
the right was right in front of your truck? . · 
1\fr. Bremner: No, he didn't say that. ' 
Witness stood aside. 
Note: At this point the Court recessed until 2:30 o'clock 
P. M., at which time the hearing of testimony was resumed. 
Mr . .Ambler: I have the plaster cast which Mr. :!\foss 
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agreed could be introduc_ed in evidence:}. This is the cast of 
the mouth of James Ferguson prepared by Dr. Bowles, as 
stipulated this morning, to show the alignment of the teeth, 
and I introduce this in evidence. 
Note: Filed and marked Exhibit "0". 
page 93 ~ Mr. Moss: If Your Honor please, before_Mr. 
Ambler proceeds further we would like to call back 
for a question or two the driver of this truck. 
Mr. Ambler: Do you call him as your witness? 
Mr. Moss : Yes, we will make him our witness i.f you want 
us to. There is a certain matter we think should b'=' cleared 
up at this time. 
The Court : I will permit you to call him. 
J. E. TAYLOR (col.), . 
being recalled in behalf of the defendant, testified a.s follows: 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. Taylor, you are the same person who testified this 
morning when this gentleman ~fr. Ambler was asking you 
some questions 1 
A. Yes, sir. 
Q. You were asked about automobiles coming from Rich-
mond towards you. Do you wish to make any statement to 
the· jury about that Y 
page 94 ~ A. Why-
The Court: One minute. I don't think witnesses can make 
statements. 
By Mr. Moss: 
Q. I will ask you this. After you stopped did a car pass 
you, meet you f 
A. I was meeting it then. 
Q. What happened to that car f 
A. That car passed and was about a mile away when the 
accident happened. 
Q. Must have gone a mileY 
A. The distance of a mile when the accident hapnened. 
Q. What were you doing when the car met you? 
A. The time I struck my first match. -
Q. Do you remember saying this morning that no car met 
youY 
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A. I remember that. 
Q. Did you and I talk about it afterwards 7 
A. Yes, you called it to my attention. 
Q. Explain to the jury why you didn't tell it this morning. 
A. It just slipped my remembrance this morning. I was 
thinking about the thing that actually happened at the time 
of the accident. 
Q. Did any car pass you just before the accident? 
· A. No car· passed during the time of the acci-
page 95} dent. 
Q. This car has passed and gone on Y 
A. Gone on about the distance of a mile when that hap-
pened. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. You didn't tell that this morning, did you? 
A. No, sir. 
: 
Q. Did you talk to counsel during the recess? 
A. Yes, sir, :Mr. Moss called my attention to it, why I didn't 
tell about the first car, but I thought you were speaking 
of the time of the accident. 
Q. Didn't I ask you repeatedly if any car passed you going 
either way and you said no? 
A. Not at the· time of the accident. 
Q. I said just prior to the accident., Didn't I ask you about 
Mr. Townsend's carY 
A. Mr. Townsend's carY 
Q. Yes. 
A. I understood you to ask Mr. Townsend. 's car at the 
rear of me. 
Q. Didn't you say no car approached you from the rear Y 
A. No car approached me from the rear.· 
Q. This car· approaching you was coming from the front Y 
A. From Richmond. 
page 96 } Q. None from the rear at all 7 
A. No, sir. 
Q. Are you sure of that 1 
A. Yes, sir. 
Q. That was before the accident 7 
A. That was.before-no car passed me before the accident .. 
After the accident: 
Q. Now when this car passed you coming towards you you 
say it was about the time you struck your first match? 
A. Yes, sir. 
68 Supreme Court of Appeals of Virginia. 
Q. And you were sitting in th~ cab of your car at .that 
time? 
.A. In the cab of my car. 
Q. You weren't out on the side of the car at all f 
A. No, sir, not then. 
Q. Did you ever get around on the front of the car before 
the accident happened Y 
.A. No, sir. 
Q. Or the left side Y 
A. No, sir. 
Witness stood aside. 
page 97 r L. G. WOODALL, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Ambler: 
·Q. What is your name 1 
A. L. G. Woodall. 
Q. What is your occupation? 
A. Salesman, S. P. Dowdy Furniture Company. 
Q. Mr. Woodall, were you out on the Midlothian Turnpike 
around 10 o'clock on the night of January 1, 1935; with a 
Mr. Townsend Y 
A. I was at Mr. Townsend's home in the afternoon of the 
first day of the year 1935 and we left his house at approxi~ 
mately 9 :15; it was after 9; I would say about 9 :15 or 9 :30. 
Q. Which way were you going? 
A. We were coming to Richmond. He was bringing me 
home. · 
Q. Do you recall arriving at a place close to that Belt 
Line Railroad t . 
A. Yes, sir. 
Q. Did you see anything in the road at that place V 
A. We did. 
page 98 r Q. What did you see' 
A. We saw a large truck; looked .like it had 
something very large on the truck, up in the body of the 
truck. ' We saw it just about 35 to 40 feet and just turned 
off; gave us just time to turn out. 
Q. Do you mean you saw it about 35 or 40 feet-
A. I imagine 30 to 35, I would say, and we w~re traveling 
at 30 to 35 miles an hour and 've just had chance to turn out 
and there was that truck. 
James J\II. Ferguson v. Virginia Tractor Co., Inc. 69 
Q. Your headlights were good, were they f 
A. 1Very good, sir. 
Q. Did this truck have any tail-light on it or any head-
light? 
A. No, sir, we didn't see any light at all on the truck. We 
did see something that looked like a man that was on the 
ground. He either had a match or a flashlight or some-
thing ; looked like he did this (indicating). 
Q. Where was heY 
A. He was either on the front or close to the front of 
his car. I would say it looked like he could have stepped 
dow:n by it closely or could have been in front. 
Q. On which side' 
A. On the left side. 
Q. That is, to the -right of you Y 
A. Yes. 
page 99 ~ Q. Did you know whether he was a colored man 
or white manY 
A. We couldn't see that, sir. 
Q. Well,, did you see this light, this match or flashlight, be:-
fore you turned out or after you turned out Y 
A. We were turning when \Ve saw that, sir. We were right 
on it. I don't know whether I could remark anything I re-
marked that night. 
Q. No. You didn't see the truck until about 30 or 35 feet 
of it? 
A. No, sir. · 
Q. Now did you notice any beams of wood sticking out from 
the rear of the truck Y 
A. I would say so, sir. I wouldn't be sure of that. I did 
see something in the body of the truck, something very large. 
I didn't know just what it was. I understand it was a tractor, 
but I don't know. We didn't stop; we just went on. 
Q. In what position on the highway was the truck parked, 
if it was on the highway? 
A. The truck was facing Richmond, sir, and it was right' 
in the highway. It wasn't in the middle, it waf!l on the right 
side, but it wasn't off to any extent. The wheels were all, 
I would say, in the ruts on the 1ight side, sir. 
page 100 ~ By the Court: 
Q. On the hard surface? 
A. Yes, sir. 
By Mr. Ambler: 
Q. Was there room for the truck to have gone off the high-
way to. the right? 
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A. I think so. At that particular place he could have pulled 
off at that point or if he could have run the truck at all he 
could have pulled certainly 25 feet farther and· could have 
gotten off good. I would say he could have gotten off 3 or 
4 feet farther at that point. 
Mr. Moss: I don't understand you. 
The Witness: I say he could have gotten part' of his truck 
off of the highway at least 3 or 4 feet farther. 
Mr. Moss: 3 or 4 feet more Y 
The Witness: Yes, sir. 
By Mr. Ambler: 
Q. Are you familiar with the highway along there Y 
A. Yes, sir. 
Q. What is there to the right of the highway at that par-
ticular spot? 
A. Well, just I would say about 100 feet or more the rail-
road track is there. 
page 101 ~ A. I don't inean ahead of it; I mean to the 
or wha.tY 
right of the truck. Is it a fence or woods or field 
A. It is kind of an ope:p. field, sir, and it is some houses 
along there, but I wouldn't say they were right at that point. 
Q. And this road was how far from the truck approximately, 
the side road Y 
A. That might have been 25, might have been 50 feet far-
ther. I wouldn't swear to that, sir. · 
Q. Was there sufficient room to have pulled out into that 
roadY 
A. Yes, sir, I think so. 
Q. Now what did you and Mr. Townsend do? 
A. We came right on home, came over the Boulevard Bridge 
where you turn just after you cross the railroad track to the 
left and come over the Boulevard Bridge. He brought me 
home and I presume went straight on back. 
Q. You didn't go back with him Y 
A. No, sir. 
Q. Was there any car following close behind you at the 
time you reached this truck T 
A. We don't recall-I don't recall, sir. 
Q. You weren't conscious of any following yon T 
A. No, I am not sure. 
page 102 ~ Q. You say you didn't see any light on the tn1ek 
itself. Did you see any light on anything that 
may have been protruding from the truck, if anything was 
protrudingT . 
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A. Nothing but what was in this man's hand. 
Q. No light whatever except what was in his hand? 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Now, Mr. Woodall. y.ou were 35 or 40 feet away or 
30 or 35 feet away Y 
A. 30 to 35; might have been 40. 
Q. When you first saw it? 
A. When we :first sa.w the truck. 
Q. And it was so plainly visible then you noticed the truck 
itself was a large truck and there was something large loaded 
into it; isn't that trueY 
A. Well, sir, when we saw the truck we naturally turned, 
but as we were going 35 miles an hour we didn't have much 
time to see, but as I approached it closer I could see some-
thing big in the truck. 
Q. As you approached closer. Then you saw this man 
that you now claim had a light. He ·was to the left of the 
truck,. wasn't heY 
A. On this side of the truck, yes. 
Q. Near the front f 
page 103 ~ A. Near the front, yes. sir. 
Q. But on the left side of the truck; isn't that 
trueY 
A. That is right, sir. 
Q. And that road at that point is about how wide, the 
hard surface Y 
A. I would say about as wide as from here to the wall. 
Q. Is it that wide at that pointY 
A. I am quite sure it is, sir. 
Q. The truck was parked as far to the right as it could 
get on the hard surface road, is that your contention Y 
A. Yes. 
Q. Well,. then, as you approached the truck your lights 
threw a light so that it would disclose what was on the truck; 
isn't that true Y 
A. Well, we came over a hill, sir. We saw the top of the 
truck and then as we rode down we saw more of the bottom 
of the truck. 
Q. Let me see if I understood the answer to the third ques-
tion back. Didn't you say when I first asked you if when 
you· were 30 or 35 or 40 feet away the truck was so plainly 
visible you noticed what was loaded in it and your reply 
was: "Well, we were driving a.t about 35 miles an hour, 
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but as we approached I saw what was in the truck"! Did 
you not say that! 
page 104 ~ A. I didn't see what was in the truck; I said 
something large. 
Q. You said that, didn't you Y 
A. Yes, sir. ' 
Q. Well, then, the man that you now claim had a match 
was closer to your car than the object in the truck; isn't 
that true? 
A. No, sir, I didn't say that, sir. 
Q. You had to pass, going to Richmond-you had to pass 
the man you contend was there with a match, didn't you 1 
A. Certainly. 
Q. Well, now, the truck as you were approaching towards 
Richmond-the truck was to the right of the m~n, wasn't it, 
that had the match Y 
A. Yes. 
Q. In other words, the man was closer to your right-hand 
light than the truck was; isn't that trueY 
A. The man was very close to the truck, sir, very close ; , 
he could have been in the front, could have been this way 
or he could have been right off of the front wheel there, 
sir, and the body of his truck could have been out so that 
we couldn't see whether he was at the front of the truck 
or beside it. That is what I said, sir. 
Q. I am not talking about what could have been; I am 
simply asking you-questioning you on 'vha.t yon 
page 105 ~ have already said. You said that the man that 
you saw with the match or whatever kind of light 
it was was to the left of the truck, didn't you Y 
A. Yes ; the truck was facing Richmond coming in over 
the Midlothian Pike and we had to come right back of him, 
we had to face him until we passed him to the left; couldn't 
go by his right. ' . . 
Q. Yon were on the left of the truck and wasn't the man, 
who you now contend had a light, wasn't he on the- left of 
the truck! 
A. Not a great deal. 
Q. I mean some. 
, A. He was there at the front or beside the front. I would 
say he was near the front wheel, I would say. 
· Q. But on the left. Yon don't mean he was in front of the 
truck, do you.Y If this glass was the truck, you don't mean 
he was standing in front of the truck striking a match Y 
A. No, if you place it over a little bit, but not very far 
over. . 
Q. Not very far over Y 
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A. No, sir. 
Q. What side of the automobile were you sitting on? 
A. I think I was in the front, sir. 
page 106 ~ Q. Don't you know T 
A. I won't be positive. 
Q. You don't know whether in the front or back seat 7 
A. No, sir. 
Q. Do you know which side you were on 1 
.A. I wouldn't say that. 
Q. You don't know which side of the automobile you were 
on7 
A. No, sir. 
Q. Now which did you see first, the truck or the match¥ 
A. We saw the truck, sir. 
Q. You saw the truck before the match. So the match didn't 
give you any aid in seeing the truck, did it? 
A. No, I wouldn't say so. 
Q. And driving at 30 or 35 miles an hour you had ample 
time to turn out and escape the truck, isn't that tr-ue? 
A. I imagine so. 
Q. That isn't imagination; isn't it an actual fact you did 
do soY 
A. Yes, sir. 
Q. Well, now, if yon could see the object or an object on 
the truck and the man was to the left of that object, how 
'vas it if it was a man there you couldn't see him when you 
passed right by him and he was closer to you than anything 
on the truck? Tell the jury. 
page 107 } A. How is that T 
Q. You have already stated to the jury that 
you approached the truck, that the lights on your car were 
such you could see a large object on the tr.uckY 
A. Yes, sir. 
Q. You again stated previous to that that the man may have 
been nearer the front of the truck, but he was on the left 
of the truck, making him closer to your car. Now what was 
it about your lights that prevented you from seeing the man, 
if he was there, 'vhen you could have seen an object on the 
truck, which was still farther away to the right? 
A. I said I saw the truck and we were turning and at that 
time this man waved this match or flashlight, I don't know 
which it was. 
Q. Well, do you know any reason you couldn't see hin1, 
if it was a man there, that you couldn't see him as the car 
went by if he was closer to your car than the truck 1 
A. Well, we didn't. 
Q. You didn't? 
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A. I don't recall. 
Q .. Or couldn't, but, anyway, when you were passing y·ou 
.didn't see the sight of any man front, back or side? 
·A. What' 
page 108 ~ Q. When you were about to pass or passing 
the truck you didn't see any sign of a man, did 
you, after the light was struck? · 
A. We saw a man on the ground wave the light. !·would 
say when we were 5 to 10 feet of the truck the man did this 
(indicating) with the light or flashlight or something. 
Q. Did you see as you approached farth~r to the east, 
nearer Richmond, did you see a man either at the rear of the 
truck or at the side of the truck or in front of the truck after 
the match went out? Did you see. any man? 
A. We saw the man when he had it in his hand. 
Q. I said after· the match went out. · 
A. No. 
Q. As you approached closer did you see any manY 
A. ;No. 
RE-DIRECT EXAMINATION. 
B.y ·Mr. Ambler: 
Q. Mr. Woo¢1all, as you approached the truck you had your 
headlights on the truck and the man, didn't you Y 
A. Yes, sir. 
Q. But as you turned out to avoid him-
Yr. Moss: Don't lead him. We object to his leading. 
page 109 } By Mr. Ambler: 
·Q. As you turned out to avoid the truck which 
way did your he-adlights turn Y 
A. Turned to the left, I would say. 
Q. Would they be on the man then or off the manY 
A. Off the man. 
Q. As you passed the man would your headlights be on him 
or off himY 
A. They couldn't very well be on him. 
Q. Are you certain you saw the man there in the road Y 
A. Positive. 
Q. On the left front of the truck Y 
A. Yes, sir. 
'Vitness stood aside. 
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page 110 ~ DR. C. M. NELSON, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXAA1INATION. 
By Mr. Ambler: 
Q. You are Dr. Nelson, are you not' 
A. Yes, sir. 
Q. I believe you are attached to the Memorial Hospital t 
A. Yes, sir. 
Q. Were you there January 1, 1935 7 
A. Yes, sir. 
Q. Were you there at the time when James Meade Fer-
guson was brought to the hospital Y 
A. Yes, sir. . 
Q. Were you one of the doctors who attended him during 
the entire time he was there Y 
A. Possibly not dur.ing the entire time. I saw him when 
he first came in and I followed him for the greater part 
of his stay in the hospital. 
Q. Will you give the jury your record as to what his con-
dition was when he entered the hospital Y • 
A. May I refer to the chart 7 
page 111 ~ Q. Yes. 
A. The patient came into the hospital about 
half an hour after the accident in which he was knocked 
unconscious. He received multiple cuts to his face and scalp; 
there was a fracture of his upper jaw, fracture of his right 
knee-cap, fracture of his elbow, and a fracture and dislo~a­
tion of his right ankle. There was also found subsequently 
by X-ray a fracture of his orbit of his eye-that was the 
left elbow, the upper jaw, the left nasal bone and the an-
terior nasal spine, this little projection here; they were all 
fractured, fractured through his tooth line, and through the 
orbit here. They were the fractures he had. His general 
condition was better than the fractures seen. He was in 
some shock, but not so much, and there didn't seem to be 
any reason for assuming he wouldn't get well at that time-
I mean wouldn't recover from his head injury, anyway. 
Q. Doctor, have you those X-rays with you Y 
A. Yes, sir. These plates of the skull I don't think al\y-
one could make anything of them. Here is the elbow. 
Q. This is an X-ray of the elbow which was fractured 7 
A. Yes, sir. This is the knee-cap. 
Q. This X-ray represents the k;nee-cap that was fractured! 
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A. Yes. You can see the break; see the little point out 
to the right. 
page 112 } Q. That is the patella! 
A. Yes, sir. This is the right ankle. That is 
before it was set and this is after it 'vas set. Normally the 
picture of this foot these bones right here come straight down, 
and it is twisted. 
Q. This X-ray represents the angle and foot, does it not? 
A. Right ankle. · 
Q. You explained son1ething to me just now. For the bene-
fit of the jury before they look at it will you explain what 
you said? 
A. Let them see the plate and .they can see it better. The 
foot is turned back inward there at an obtuse angle and it 
should come. straight down. The n1ain bone of the leg should 
be continuous with the main bone of the ankle and you can 
see it has been twisted and smashed upward. , 
Q. Does that X-ray represent before the ankle had been 
set? 
A. Yes, sir. 
Q. Do you have one after it had been set? 
A. This is after it had been operated on, opened up and 
set. You can see it is in little better position. 
Q. What does your record show as to how long lVIr. Fer-
guson was in the Memorial Hospital Y 
A. He was admitted the 1st of January, 1935, and dis-
charged March 10, 1935. 
page 113 ~ Q. How many days would that be? 
A. 68 or 69 days. 
Q. When he left the hospital what was his condition? 
A. He was in, according to the chart-I didn't see him 
at the time of his discharge-according to the chart he seems 
to have made really a good recovery considering the amount 
of injury he had. He had some residual findings ; that is, there 
were some things left that we had not been able to help; some 
defect in vision apparently in his right eye; his ankle was 
stiff. It 'vas baked, but in the joint he had no motion of his 
ankle. His elbow seemed to have gotten along all right and 
his jaw was in fair shape; his nose was somewhat deformed; 
his mental condition seemed to be excellent. Some days 
previous to discharge he had some kind of mental upset 'vhich 
h~d cleared up entirely and he seemed to be doing all right. 
·Q. When was that mental upset? 
A. Three days before he left he became hysterical. That 
is just a note on the chart; I didn't see it made. He became 
somewhat hysterical and they 'vere worried about it, but he 
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~ame out all right and the final notes said there was no ·fur-
ther signs of it. 
Q. At the time of discharge from the hospital 
page 114 ~ you did not consider him as completely well, did 
you' 
A. No, sir. 
Q. As a matter of fact, have you seen him since then 7 
A. No, sir. · 
Q. You, of course, don't know the condition of his ankle 
today? 
A. No, sir. 
Q. Since that time I believe he has been lmder the care 
of Dr. Mauck and Dr. Wheeldon, hasn't he? 
.A. Yes, sir. 
Q. Is Mr. Beale here 7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Moss: . · 
Q. Dr. Nelson, I understood you to say that when he left 
the hospital his mental condition was excellent 7 
A. Yes, sir; that is, according to the chart. 
Q. Now about this failing vision, didn't Dr. Mayfield also 
find that was questionable; that it might have resulted from 
injury to the right optical nerve, but examinatio~ didn't bear 
it out? 
.A. I don't know whether it is or not, sir. I haven't examined 
his optic nerve myself. 
page 115 ~ Q. You don't know anything about his eye 7 
A. No, sir. 
Q. About the failing vision? 
A. No, sir, except what is on the chart. 
Q. Where is Dr. Mayfield nowY 
A. In Kentucky.· 
By a Juror: 
Q. When the patient left the hospital was he on crutches 
or in an automobile when he left? 
A. I can't answer that question of my own Imowledge. I 
imagine he went 9ut on crutches. 
Q. In other words, when he left the hospital was his wound 
healed up entirely, his ankle 7 
A. I can't answer that, either. 
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RE-DIRECT EXAMINATION. 
By Mr. Ambler: · 
Q. Would you mind looking at that ankle and see if that is 
about the same condition it was when you last saw him V 
A. Well, I can't-(examines ankle)-when his ~ast was first 
taken off he had some drainage right here and that has healed 
up. That is the only change. 
Q. With the exception of the drainage that is the only dif-
ference? 
pag~ 116 ~ A. Yes. 
Q. It is the same condition except the draiJ:}age 
has healed up Y 
A. Yes, sir. 
Witness stood aside. 
page 117 ~ W. L. BEALE, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Ambler: 
Q. I believe you are the business manager of the Memorial 
Hospital, are you not? 
A. Yes, sir. 
Q. I simply want to prove by you the hospital bills and 
anything else that is relevant to this. Do you reca.ll what your 
hospital bills 'vere? 
A. The hospital bill for Mr. James M. Ferguson for 68 
days beginning January 1, 1935, and ending March 10, 1935, 
was $594.80. 
Q. During that time did he have special nurses and things 
of that kind? 
A. Not all of the time, but I understand part of the time. 
Q. Yon a.re not familiar with their bills, are you? 
A. Special nurses were on for a period of about twenty 
days and nights. 
Q. How much do they charge Y 
A. $5.00 per day. 
Q. That would ·be $200.00 for nurses? 
page 118 ~ A. It would be about .$115.00 for the nurses. 
Bv the Court: 
"Q. $5.00 for 30 days. 
A. It was about 23 days and nights. 
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B.y Mr. Ambler: . 
Q. Yon don't know the exact amount, do you Y 
A. It should be for 12 days and 11 nights. I _think that is 
right. 
Q. Do you know what Dr. Coleman's bill isY 
A. No, sir. 
The Court : Can't you gentlemen agree on the bills Y 
Mr. Moss: I think we can. 
The Court: Do that later and let it be stipulated. 
Mr. Moss: You can read them to the jury. 
Witness stood aside. 
page 119} JAMES MEADE FERGUSON, 
the plaintiff, introduced in his own behalf, being 
:first duly sworn, testified as follows : 
DIRECT EXAMINATION .. 
By Mr. Ambler: 
·Q. You are Mr. James Meade Ferguson, are you notY 
A. Yes, sir. 
Q. I believe there are two James Meade Fergusons here-
the other is your uncle-is it not? 
A. No, sir. His na.me is just Meade Ferguson. 
Q. Your father is dead, isn't heY 
A. Yes, sir. 
Q. Now, Mr. Ferguson, were you out on the highway near 
the Belt Line Railroad Imown as the Midlothian Turnpike 
on Jan nary 1, 1935? 
A. Yes, sir. 
Q. Were you driving a car? 
A. Yes, sir. 
Q. Whose car was it? 
A. My brother's. 
Q. What is your brother's name Y 
page 120} 
Q. Who? 
A. Bernard W. Ferguson. 
Q. Was anyone in the ca.r with yon Y 
A. Yes, sir. 
A. Fannie Apperson. 
Q. Where did you go out on the Turnpike t 
A. I went out to her aunt's-Mrs. Lucas. 
Q. Yon had been out to Mrs. Lucas' on the highway? 
A. On the Midlothian Turnpike, yes, sir. 
Q. Was that some of the girl's people Y 
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.A.. Her aunt. 
Q. Were you driving the car yours~lf 7 
A. _Yes,. sir. 
Q. About what time did you leave Mrs. Lucas' f 
A. Between 9 :30 and 10 o'clock. 
Q. Was it a dark night or not1 
A. Yes, sir, very dark. 
Q. Was the moon shining Y 
A. No, sir. 
Q. What kind of automobile were you driving? 
A. '32 model Ford V -8. 
Q. Speak a little louder. Your tongue was injured in this 
accident, wasn't itY 
A. Yes, sir. 
Q. Yon left there about 9 :30 and what did you do¥ 
. A. Between 9:30 and 10 o'clock; 1 am not sure 
page 121 r exactly what time. . 
Q. Which way did you go? 
A. I came back towards Richmond. · 
Q. How fast were you driving as an average Y 
A. I averaged 35 miles an hour. 
Q. As you approached the Belt Line Railroad what hap-
pened, if anything? . 
. - A .. The last thing I remember was meeting a car with briglit 
lights and I slowed up and dimmed my lights and pulled 
as far as I could to the right. 
Q. Tell that over; the jury didn't hear it. You started to 
tell about the last you remember. 
. The Court: You were talking about meeting an approach-
ing car, you dimmed your lights and pulled over to the right 
of the road. · 
A. The last thing I remember was meeting this car with 
the bright lights on it and dimmed mine and pulled over to the 
right. That is the last night I remember until I was in the 
hospital. 
Q. You were ·knocked unconscious, you mean Y · 
A. Yes, sir. 
Q. Did you ever see the truck at all f · 
A. No, sir. 
page 122 r Q. Now which way 'vas this car with the brights 
lights going? . · 
A. I was meeting it; it was coming west. 
By the Court : . 
Q. Coming from Richmond or going to Richmond Y 
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A. Coming from Richmond. 
By Mr. Ambler: 
Q. You say you slowed down? 
A. I slowed down and pulled over to the right of the road 
as far as I could. 
Q. And dimmed your lights? 
A. Yes, sir. 
Q. And that is all yon remember about it f 
A. Yes, sir. 
Q. James, prior to this accident had you been working any-
where? 
A. Yes, sir. 
Q. Was it necessary for you to support yourself? 
A. Yes, sir. 
Q. Were you trying to save any money to go to college 1 
A. Yes, sir. 
Q. How old are you 1 
A. Twenty-three. . 
Q. Where were you working? 
A. I was working for the Sanitary Grocery Company over 
on 17th Street. 
page 123 ~ Q. How much were you making Y 
A. $14.00 a week. 
Q. Have you been able to work a single day since then? 
A. No, sir. 
Q. Are you able to work now? 
A. No, sir. 
Q. Can you put your weight on that ankle without the aid 
of a caneY 
A. No, sir, no't all my weight. 
Q. Can you bend your knee completely? 
A. No, sir; that is as far as. I can bend it (indicating). 
Q. Are you conscious of any pain in either your knee or 
ankle? 
A. Yes, sir, when I walk on my ankle it hurts-aches, and 
my knee aches, too, if I stand or walk on it. 
Q. Has your elbow healed up all right 1 
A. All except my arm is still small and drawn up. 
Q. Small and drawn up some? 
A. Yes, sir. 
Q. Is your right leg any smaller than your left legf 
. A. Yes, sir. 
Q. Would you mind showing both of them to the jury 7 
Note : Witness exhibits his legs to the jury. 
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Q. James, are you having any trouble with your right eyeY 
Some mention was made of it a moment ago. 
A. Yes, sir. 
page 124 ~ Q. Can you see well out of it Y 
A. No, sir. 
Q. Have you ever had any trouble before this accident 
with your eye? 
A. No, sir. . 
Q. I notice what appears to be a scar extending from up in 
the nose down to here (indicating). Was that the result of 
this accident Y 
A. Yes, sir. 
Q. Was that part of your face fractured, according to your 
information Y 
A. I really don't know. It 'vas fractured in here (indi-
cating). 
Q. Your nose was fractured f 
A. Yes, sir. . 
Q. Now in regard to your teeth, were any teeth knocked 
out? 
A. Yes, sir. 
Q. Which teeth were they Y 
A. These two (indicating), and these right here (indicat-
ing) were chipped. The dentist ground them off some. 
By a Juror: 
Q. What have you in the bottom? False teeth altogether? 
A. No, sir. 
Q. All false or just a set in there Y 
A. No, all those are my natural teeth and these 
page 125 ~ two are false. 
By Mr. Ambler: 
Q. And two others were chipped, you say Y 
A. Yes, sir. 
Q. Now have you had any trouble with your teeth meetingf 
A. Yes, sir. 
Q. Can you properly chew your food Y 
A. It takes me a long time to chew. I have to bite down 
on it like that. 
· Q. Did you suffer very much pain as a result of this acci-
dent? 
A. Yes, sir. 
Q. You were in the hospital 68 days, I believe Y 
A. Yes, sir. 
Q. .And after yon returned home were you able to walk or 
were you walking any Y 
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A. No, sir. 
Q. Were you up and about after you returned home or con-
fined to your bed f 
A. I usually stayed on the bed or laid O:t;l the chesterfield. 
Q. Could you walk at all when you first returned homeY 
A. Just with my crutches. I couldn't put this foot on the 
floor at all-I mean any weight; I could touch the floor with 
it, but couldn't use any weight at all on it· at first. 
page 126 r Q. How long ~d you use crutches Y 
A. Up until,about July or August. . 
Q. You were released from the hospital March lOth and 
used crutches up to July or August? 
A. Yes, sir. 
Q. Since that time have you used anything else7· 
A. I have to use a cane. 
Q. Has your nervo\ls system been affected in any way Y 
A. Yes, sir. 
Q. Can you tell the jury how, if any, it has been affecteQ. f 
A. Well, I think about the accident and get nervous. 
Q. How do you sleep at nightY 
A. I sleep very well now most of the time. Sometimes I 
can't sleep good. 
By a Juror: 
Q. When you retire at nig;ht do you have any pain in your 
ankle or leg or anything like that? 
A. Yes, sir, especially if I have been walking on it much. 
Q. When you retire at night do you have any pains from 
them when you are lying downY . 
A. After I lie on the bed and rest a while I get easier. 
Q. You go to sleep then Y 
A. Yes, sir. 
Q. Do you have any pains th~n in the morning when you 
get upY 
page 127 r A. Sometimes I wake up with· a bad headache. 
Q. A nervous headache Y 
A. Yes, sir. 
By Mr. Ambler: 
Q. Do you still suffer with those headaches 7 
A. Yes, sir, occasionally. 
Q. I think the juror was asking you in regard to your ankle 
and knee. Do you have any pains at night after you have 
been on your feet all day and lie downY Do you have any 
pains in those joints? 
A. Yes, sir. 
Q. Do you have those up to the present time Y 
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.A. Yes, sir. 
Q. Well, now, does it or not affect your sleep t Does it 
ever cause you to awaken in the morning·¥ 
.A. It keeps me from going to sleep sometimes until say 
twelve or one o 'elock, but after I go to sleep I sleep all right. 
Q. How is your weight as compared with what it was be-
fore this accident? 
A. Before I was hurt I weighed regularly around 159 or 
160, about like that. N o'v I weighed just yesterday and I 
weigh. 139%. 
Q. This is eighteen months after the accident Y 
A. Yes, sir. 
page 128 r Q. Tell us something about your tongue. What 
was the injury to it? 
A. It is cut. I don't know what it is, whether they sewed 
it up or it grew back like this. I was partly unconscious 
for a week or more;' all I knew I was in the hospital. I don't 
know whether they sewed it up or not; anyho,v, it is cut and 
thick. 
Q. Does that impede your speech to any extent Y 
A. Yes, sir. 
Q. James, you say you have lost all this time from your 
work? 
.A. Yes, sir. . . 
Q. And you say you are not able to go to work now? 
A. Yes, sir. 
Q. Do you feel at any time reasonably soon you will be 
able to work 7 
· A. I don't feel like I will ever be able to go bac.k to the 
work I was doing before or whether I will be able to do 
any kind of work; I don't know. 
CROSS EXAMINATION. 
By Mr. Bremner: 
Q. Now, Mr. Ferguson, I am not going to ~sk you any 
more questions than I feel it is our duty to do. As you ap-
proached the point of the accident the road over which you 
had been driving was straight, wasn't it? 
A. No, I wouldn't say it was perfectly straight. 
page 129 r Q. Well, practically straight, wasn't it f It was 
no curves in itf 
.A. Yes, sir, it is some curves in it. 
Q. Well, say for a distance of 600 or more feet immediately 
west of the point of the accident it was a straight road, wasn't 
it? 
A. Yes, sir, as far as I know. 
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Q. And for that same distance west of the point of the 
accident the road was practically level, wasn't it Y 
A. Practically level Y 
Q. Yes. 
A. No, sir. As well as I remember, I went over a little 
knoll in the road. 
Q. Well, did you go over any knoll in the road up to the 
time you last remember for a_ distance of say 500 or 600 feet f 
A. I couldn't tell at that time whether it was a knoll or 
not. 
Q. Well, you don't recall going over any knoll immediately 
before the accident, do you Y 
A. Yes, sir; I just told you I went right over a knoll. 
Q. Well, what distance was that from the point of the 
accident, the point where you last remember Y 
A. I don't know; I wouldn't say. 
_ Q. Would you say 500 or 600 feet or more Y 
page 130 } Or do you know Y 
A. No, I don't know. 
Q. Now did this car that you say yon saw-did it come up 
over a knoll or appear to be coming on a level stretch of 
road for some distance? 
A. I couldn't tell how it was coming; only could see the 
bright lights and I dimmed mine and pulled over to the right 
of the road. 
Q. Well, now, how far was this oncoming car from you 
'vhen you first saw itY 
A. How far was itY 
Q. Yes. 
A. I couldn't tell. 
Q. Well, did you see it-it was dark that night, wasn't it? 
A. Yes, sir. 
Q. And the lights were bright, weren't they? 
A. Yes, sir. 
Q. So I take if yon saw the car some distance down the 
road, didn't you, when you :first saw it Y I mean the car 
that was coming from Richmond towa.rds you. You were pro-
ceeding towards Richmond. You could see it for some dis-
tance, couldn't yon Y 
A. Yes, sir. 
Q. How far would. you say that was; a quarter of a mile f 
A. No, sir. I should say about 150 yards. 
Q. You think you saw it for 150 yards and the 
page 131 } lights were right strong, weren't they, on that on-
coming carY 
A. Yes, sir. 
Q. They were real bright, weren't they 7 
86 Suprem.e Court of Apveals of Virginia. 
A. Yes, sir. 
Q. And when it was 150 yards away you didn't see it shine 
up on any object, did you f 
A. No, sir. 
Q. You didn't see any object in the road between those 
bright lights, which were very bright, and you; you didn't 
see any object, did you~ 
A. No, sir. 
Q. And when you first saw them it was 150 yards away, 
you think? 
A. I say I think something like that. I couldn't tell at 
night how far it was away. 
Q .. Did you turn to the right at all before the collision Y 
A. When I saw the lights were in my· face and blinding me 
I pulled over to the right. 
Q. Well, now, did you slow downY 
A. Yes, sir. 
Q. Did you make both movements-! mean the turning to 
the right and the application of the· brakes-at about the 
same time or which did you do :first~ 
A. When I saw the car coming I dimmed my lights and 
pulled over to the right and slowed up. 
page 132 ~ Q. Now before you slowed up how fast were 
you goingY · 
A. About 35 miles an hour. 
Q. And after you sa:w this car 150 yards or so away you 
slowed up-dimmed your lights and slowed up Y 
A. Yes, sir. 
Q. When you slowed up down to the lowest speed that you 
know what would that be? You said you were driving at 35 
miles an hour and dimmed the lights and slowed down. Now 
down to what speed did you come to, do you think~ 
A. What was the question? 
Q. After you dimmed your lights and began to slow down 
what was the lowest speed you came to as far as you can 
recall? 
A. I don't know how much I slowed np. I imagine I slowed 
down to 25 or 30 miles an hour. 
Q. In other words, slowed it down 5 or 10 miles an hour 
slower than what it was going Y 
A. Yes, sir. 
Q. Were your brakes in good condition? 
A. Yes, sir. 
Q. When you turned to your right did you get any portion 
of your car off the hard surface onto the shoulder Y 
A. Not that I know of. 
Q. The road was dry, wasn't it! 
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A. Yes, sir, as far as I know. 
page 133 ~ Q. Your- brakes were in good order Y 
A. 1res, sir. · 
Q. Now driving a Ford ~-8 car, the car that you were in, 
with the road dry, the road practically straight and assum-
ing that it is practically level, the point where you claim 
to have seen this car-where your car was when you saw 
it, rather-how quickly could you stop a car going at the. speed 
of 25 or 30 miles an hour? · 
A. How quickly could I stop it? 
Q. Yes. 
A. I could stop in 20 or 25 feet, I guess. 
Q. You could stop it in 20 or 25 feet 1 
A. Yes, sir. 
Q. As I understand yon, you never saw the truck-you don't 
recall ever having seen the truck at all f · 
A. No, sir. 
Q. After the accident do you recall anything that occurred 
after that time and the moment you were taken away by 
somebody in an automobile? In other words, do you remem-
ber anything that took place out on the Pike after the crash? 
A. No, sir. 
Q. Now this oncoming car you claim was meeting you did 
you see it coming up any grade or did it appear to be on the 
level or what Y . 
page 134 r -A. I couldn't tell. How is that Y 
Q. As the oncoming car approached you; that 
is, the car coming from Richmond approached you, was it 
coming on a level road or coming up a grade or hill or going 
down a grade or was it on the level Y 
A. As far as I could tell it looked like it started up the 
hill and the lights were right in my eyes. 
Q. As far as you remember,· it was going up the hillY 
J.l. Yes, sir. · · 
Q. Then after it came up that hill it was no incline·from tlie 
point where it came up that hill-it was :no incline to the 
point that you last remember, is it? 
A. I don't understand. 
Q. In other words, you sta.ted you saw the car coming 
up a grade or hill, I believe is the term I used. Now after 
it came up that hill was there any incline up to the point 
where you met it 7 
By the Court: 
Q. When it came up the hill approaching you did it come 
down the hill approaching you, or was it a level there after 
it came up that hillY 
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.A.. No, he came down in this little .bottom and I met it 
coming down the grade from the other way. 
By Mr. Bremner: 
Q. Did the car pass you beyond the knoll or before it got 
to the knoll Y 
page 135 } A. Before it got to the knoll. 
Q. How far would you say Y 
A. Really I don't know. I was knocked unconscious; 1 
couldn't tell. 
Q. I am trying to get you to :fix the distance prior to the 
time you were knocked unconsdous. I am not going to ask 
you anything about what ·occurred afterwards_, of course. 
How far away from the knoll would you say the car was when 
it passed youY 
A. I would say about half a block. . . 
Q. Which 'vayY Was that beyond the knoll towards Mid-
lothian or this way Y 
A. This way. 
Q. And how many feet would you say that was, half a block f 
What do you estimate half a block to beY I believe a rity 
block is· estimated to be around 300 feet. Do you mean half 
the distance of a city blockY Is that what you say? 
A. Yes, sir. 
Q. In other words, as you approach Richmond you had 
passed that knoll about half a block or 150 feet before the 
other car met you; is that correct Y You had gone over the 
knoll and proceeded 150 feet towards Richmond before the 
other car passed you or met you ; isn't that correct Y 
page 136 ~ (No answer.) 
Q. I don't think you understand me. I . am :qot trying to 
mix you up. 
A. Ask me the question before. 
Q. Let me see if I understood you. You went over a knoll 
or went down a grade before you met this onco~ing Gar, 
didn't youY 
A. Yes, sir. 
Q. And from the top of that grade you went down a. grad~ 
a distance of half a city block when you met the other car ·r 
A. Something like that. 
Q. Or, as I say, half a block or 150 feet. Now did you know 
Mr. MacFarlane before today Y 
A. No, sir. 
Q. Did the lady that was with you know him, do you knowY 
A. I don't know. · 
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Q. Had you seen him tha.t evening before? 
A. WhoY 
Q. MacFarlane. 
A. No, sir. 
Q. You talked to Mr. Hubbard, the State officer, about this, 
didn't you? Do you know Mr. Hubbard? 
A. Yes, sir. 
Q. You have seen him here today, I take itt. 
A. He came to see me and brought me a sum-
page 137 } mons to go out to Chesterfield courthouse is the 
first time I saw him. 
Q. And you talked to him about the accident, didn't you 1 
A. I didn.'t. say anything about. the accident at the time. 
Q. He questioned you, didn't he, about how the accident 
occurred and whatnot Y 
A. No, sir. . 
Q. Wasn't he the officer investigating the accident1 
A. I understand he was. 
Q. Didn't he talk to you about it? 
A. He came up to see me that day and asked me could I 
be out to Chesterfield courthouse on the day they had the 
trial out there .. 
Q. You didn't tell him anything about meeting another 
car, did you 1 
A. No, sir. . 
Q. Did you make the statement to him you didn't know 
how the accident happened 7 
A. I don't remember making it. 
Q. Do you mean you don't know whether you did or not f 
A. He never asked me anything about the accident. 
Q. Have you stated to anybody you didn't know the acci-
dent happened 7 
A. No, sir. 
Q. What I mentioned about the car meeting you and passing 
you that was the distance you mean the car was 
page 138 } away, the 150 feet or half a city block, that you 
had gone over the knoll about 150 feet when the 
oncoming car m·et and passed you; is that right Y . 
A. You mean how far had I gone over the knoll before 
I met this car 7 · 
Q. Yes, when it actually met you and passed on. 
A. About half a block. 
Q. Or 150 feet? 
A. As far as· I know. I don't remember. 
· Witness stood· aside. 
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page 139 ~ MRS. NELLIE LEDBETTER, 
a witness introduced in behalf of the plaintiff, 
being first duly sworn, testified as follows : · 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. You are Mrs. Nellie Ledbetter, are you notY 
A. Yes. 
Q. Mrs. Ledbetter, I believe you are a graduate nurse, 
are you notY 
A. Yes. 
Q. I believe you are also the sister of James Ferguson, 
are you not? 
A. Yes. 
Q. Has James been with you and under yonr care pretty 
much since this accident f 
A. Yes, except at short intervals when he visits his mother~ 
Q. Have you liad a chance to observe him as to whether 
or·_not he is suffering very much pain and his general condi-
tion! 
A. Well, I feel he suffers much more pain than he likes to 
admit to me. At night he is very restless and sometimes grits 
his teeth and wakes me up. He sleeps in the adjoining room 
and at times I have awakened and it would be 
page 140 ~ thirty minutes before I could go back to sleep on 
. account he makes a peculiar noise with his teeth 
and he at first used to get up during t4e night and smoke 
cigarettes and was very restless at times, but, of course, he 
has overcome some of that now. He uses some aspirin for 
pain if h~ is up a great deal during the day. For instance, 
if he has to go to the doctor or make any other trips he is 
very tired and exhausted and has to· come in and lie down im-
mediately and due to the fact he can't use his eyes to read 
he has no way of entertaining himself except to go to a show 
and he is very restless at times for that reason and he doosn 't 
chew his food as good as he ought and suffers with indigestion 
and upset stomach sometimes from that. He is very, very sen-
sitive about his disability; his impediment of speech makes 
it very difficult for him to meet people and to entertain him-
self with his guests ·as they come in. He .become~ very em-
barrassed at times. 
Q. Has he ever had any spells of despondency? 
A. Yes, sir, very much so at times. Sometimes. he appears 
to me to be very discouraged a.nd down in the mouth. 
Q. Have you ever noticed him complaining of any head-
aches? 
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A. A great deal. He asks for aspirin and takes aspirin 
sometimes for the relief of headaches. · 
Q. How has his appetite been Y 
A. At times his appetite is very good and at 
page 141 ~ other times it is not. 
Q. Does he worry about his foot any? 
A. A great deal. Of course, we don't discuss tha.t a great 
deal because we don't think he is quite ready for it, but I 
feel he does worry. .a great deal about it. 
Q. I believe he is an orphan, is he not, or that he is de-
pendent entirely upon his own efforts to make a livelihood? 
A. Yes. 
· Q. Do you know ho'v long he remained at home after being 
released from the hospital before he was able to walk with-
out crutches Y 
A. He used his crutches up until the latter part of July or 
August. Then lie began using a cane, but then at times he 
would have to use his crutches about the house if the floors 
were very slick. 
Q. Does he ever use his crutches nowY 
A. No. 
Witnes~ stood aside. 
page 142 r Mr. Ambler: I offer certain photographs taken 
by Mr. Meade Ferguson of the scene of this acci-. 
dent to give some view just as you approach the Belt ·Line 
Railroad. 
Mr,. Moss : Now, if Your Honor please, we are willing 
without the necessity of the proof that the pictures were taken 
to admit the pictures for what they are w~rth. These pic'! 
tures were pictures taken of a point, according to our conten-
tion, that is not the scene of the accident. Now 1 want that 
understood that we do not admit-
The Court: There is no use to introduce the pictures then. 
Mr.· Moss: According to his contention that is where the 
accident occurred, according to our contention it did not 
occur where these pictures show. . 
The Court: Under those conditions you have to prove by 
a competent witness the accident did occur at the scene where 
the pictures were taken. 
Mr. Ambler: Thatis true. I asked counsel a minute ago 
if he objected and he said no, but if he objects I 'vithdraw 
them. 
page 143 } Mr. Moss: I don't object to your putting the 
pictures before the jury, but I don't want to put 
ourselves in the position before the· Court or jury as ad-
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mitting that those pictures show the place of the accident. 
As a matter of fact, it does not. · 
Mr. Ambler : I can put proof on as to the scene of the 
accident, but if you take the jury out there that is. b.etter still. 
We will rest, i£ Your Honor please, with the reservation that 
I may prove these medical bills as agreed to a while ago. 
page 144 r J. E. FLIPPO, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By 1\fr. 1\Ioss : 
Q. What are your initials, I\{r . .lflippo ¥ 
A. ~T. E. Flippo. 
Q. 'Vhere do you live¥ . 
A. On the I\{idlothian Turnpike about three-quarters of a 
mile from the city limits, just 'vest of the Atlantic Coast 
Line Railroad tracks. 
Q. Did an accident occur on the Midlothian Turnpike op-
posite your place on the 1st of January, 1935, about ·g :30 or 
10 o'clock that night? 
A. Yes, sir. 
Q. Now you live on which side of the Midlothian Turn-
pikeY 
A. On the right-hand side going out of town. 
Q. And on the left-hand side coming to Richmond? 
A. Yes, sir. 
Q. Is there a road that leads from the Midlothian Turnpike 
into your farm? 
A. My private driveway, yes, sir.· 
page 145 ~ Q. How wide is it? 
A. Oh, it is wide enough to get in and out of 
there .nicely; hard surfaced. 
Q. You didn't see this accident, did you? 
A. No, sir, I didn't. 
Q. Did you go to the scene of the accident f 
A. Yes, sir. 
Q. Whv did you goY 
A. Why, I heard a man calling for help down there con-
tinuously and I had just gone upstairs to retire when I heard 
him calling. He holloaed: ''Nobody won't stop; they won't 
stop;'' kept holloaing like that. 
Q. Was that the colored man holloaing~ 
A .. I reckon it ·was; I don't kno,v. So I put m-y light out 
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and ran the shade up so I could see and I could see a struc-
ture on the road and no lights on it; I could see it by the re-
flection of the other automobiles passing. Several passed 
and didn't stop. I said to my wife : ''I believe I will go 
down there; I don't know whether somebody is hurt down 
there or not.'' So I dressed; also called my son and he dressed 
and went down ahead of me. 
Q. You did goY 
A. Yes, sir. 
Q. When you arrived there I want you to state 
page 146 } to the jury the position of the left front wheel of 
this truck Y Where was it 1 
A. The truck was practically at the center of the road with 
the left front wheel ·a little bit diagonally across the road 
and had gone over-like this is the center of the road, it had 
gone over just a little, maybe 8 or 10 inches over what I 
should judge would be the center of the highway. 
Q. On an angle 7 
A. Yes, sir, to the left. 
Q. Now did you see an automobile immediately in the rear 
of it? , . 
A. This little Ford was stuck to it; had gone under it some-
what. 
Q. Was the Ford automobile including the hood up under 
the truck? 
A. Yes, sir; well under the body part. I don't suppose it 
went far enough for the· engine to hit the axle of the truck. 
Q. But it was up under there some distance Y 
A. Oh, yes. 
Q. Now where was this truck and Ford Y Where were they 
with refereuce to the entrance into your place? 
A. A few feet to the right of my place coming out; I would 
say to the west of my place. 
page 147 } Q. A few feet west? 
A. Yes, sir. 
Q. About how many feet Y 
A. Enough for an auto~obile to get in and out of my place 
without being bothered a great deal by the wreck; could 
drive in anu out of my place going from this way very well. 
I should say 5 or 10 feet-maybe 5 or 7 steps west of my 
place. Of course, I didn't measure it, but because I came 
out of my place and had to turn to the right to get to the 
accident just a little. 
Q. Now after this collision and while you were there was 
the.re sufficient ro01n on the left-hand side of the truck for 
automobiles driving towards Richmond to pass? 
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A. Quite evidently .because they were passing before I left 
the house. · 
Q. I meau to pass ; could they pass on the traveled portion 
of the road f · 
A. Oh, yes. As I said, the left front was just a little over 
the center of the highway. The highway is 18 or 19 feet wide 
and they could pass there very nicely. 
Q. You have been living out there how longY 
A. Nearly thirteen years this fall. 
Q. This accident occurred on January 1, 1935. From ·that 
time or rather at that time and last week, say last Tuesday 
and last Wednesday, has the road surface been 
page 148 ~ about the same' 
A. Practically so. I don't think it has been any 
change in it. 
Q. No change in it from January 1, 1935, up until last week? 
A. Just simply repaired, but at that point I don't think 
it has ever been repaired. 
Q. You see that road daily Y 
A. Oh, yes. 
Q. From where this truck was when you arrived at the 
scene of the accident do you know how far towards Midlothian 
the road is straight Y 
A. Well, something like a mile or more, I guess. 
Q. Do you remember a little knoll up back on the road Y 
A. Yes, just up at the next settlement there, I suppose 150· 
yards. It is a little knoll up there. 
Q. 150 yards 1 
A. I think so; something· like that. 
CROSS EXAMINATION. 
Bv Mr. Ambler: 
• Q. Mr. Flippo, did you hear this man holloaing for help 
before the accident or afterwards? 
A. That was after the accident. I didn't hear the acci-
dent. 
Q. You didn't hear the accident' 
A. No. 
page 149 ~ Q. Did you hear this man holloaing for anyone 
to help him get his lights fixed or anything of that 
sort? 
A. Oh, no. 
Q. So you knew nothing about it until the accident happened 
somebody was holloaing for people to stop? 
A. I didn't know it was any. accident until I heard him 
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calling for somebody Jo help. It sounded to me like two 
people calling; sounded like different voices. 
Q. You went down there~ I imagine, right away? 
A. Well, I had partly undressed. I redressed and put on 
my overcoat and went out. 
The Court: Talk to th~ jury. 
A. (Continued) I partly dressed and put on my overcoat. 
I suppose it took me about five minutes to get down there .. 
· Q. When you got down there were there any people there 
besides those involved in the accident f 
.A. Yes, I suppose five or six people around there. One of 
my neighbors was there. 
Q. Who was he f 
A. Mr. Cecil. He had gotten there just ahead of me. He 
says he didn't see it, but he was one man that was there 
and my son got down just ahead of me. 
. Q. When you got there where was this colored manY 
A. I didn't see him at the time I got there. 
Q. ·when did you see him? 
page 150} A. When he-I think I saw him a few minutes 
later. I think he had been to use the telephone, 
because I asked who was the driver and they said they didn't 
know. He had gone off to use the telephone and finally he 
came up. 
Q. When you saw this truck it was parked practically in 
the center of the road, slightly to the left of the center Y 
A. That is it, yes, sir. 
Q. You say there was room for cars to pass on the leftY 
A. Yes, plenty of room to pass. At that time you could 
pass either side. The road is rather wide there. 
Q. The truck was headed towards the Belt Line Railroad, 
wasn't itY 
A. Yes, sir. 
Q. How far would you say the front of the truck was from 
the Belt Line Railroad Y 
A. Well, I believe it is something like 100 yards. 
Q. Now it is up-grade all the way from where the truck was 
to the railroad tracks, is it not Y 
A. No, sir, it is practically on a leyel and then getting to 
the railroad it is a little bit down-grade. 
Q. Down-grade 7 
A. Yes, between-half way between where the truck was 
and the railroad it was level and then slopes down a little 
--, 
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bit to the railroad. Say 50 yards ahead of. the track you come 
to a little bit down-grade. 
page 151 } Q. Ahead of the track there is a knoll there, 
isn't itY · 
A. Well-
Q_. Between the truck and the railroad track Y 
A. Yes, it is a little knoll there; very little. 
Q. The railroad track ~s built up-
Mr. Bremner: Don't lead him. 
A. The railroad track is practically on a level for 15 or 
20 steps .from the railroad; then it goes up to a little knoll 
coming west and then comes another 25 or 30 yards and get 
to where the truck was on practically a level or very much 
so. . 
Q. Isn't the railroad track itself on a slight knoll Y 
A. Very little, but in coming from that way-
Q. I don't care whi-ch way coming from; it is a knoll there, 
isn't it f Coming out from Richmond don't you have to cross 
over a knoll before you get to the track 7 
A. The knoll is after you cross over the railroad track, a 
little knoll, not much. 
Q. It 'is up-grade, anyhow, from the truck to the railroad 
track! 
A. Up over that knoll going west 7 
Q. Coming to Richmond. If you passed that truck on the 
left coming to Richmond you would. be coming up over a 
knoll, wouldn't you Y 
A; Yes, but the knoll is, as I stated, about 50 
page 152 } yards from the railroad. 
Q. What difference does that make; isn't it a 
knoll there Y 
A. Yes, but what I thought you were getting at going up 
a little knoll to get on the railroad track. 
Q. I never asked you anything of the sort; I as,ked you if 
it isn't a lmoll between the truck and the railroad track Y 
A. Yes, sir. 
Q. And to pass that truck on the left and go towards the 
railroad track you would be climbing this knoll, wouldn't 
you? 
A. A little bit, yes. 
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RE-DIRECT EXAMINATION. 
By Mr. Moss: . 
Q. Did you examine the roadway immediately in the rear 
of this automobile of Mr. Ferguson Y 
A. No, sir. 
Q. Did you examine it the next morningY 
A. No, sir. . 
Q. Did you examine it that night with reference to marks · 
from brakes Y 
A. I don't think I recall anything in that line at all. 
RE-CROSS EXAMINATION. 
By Mr. Ambler: 
. Q. Your road was how far from the front of 
page 153 } the truck Y 
A. About 5 or 7 steps, I suppose. 
Q. How far was the road on the right-hand side of the · 
roadY 
A. The entrance to another place 7 
Q. Yes. 
A. That is almost in front of me, almost straight across; 
not quite. 
Q. About the same distance, then, from the front of· the 
truck? 
A. My road is a little bit farther west than the other road, 
I would say, between the two points. . 
Q. "The other one .is a little closer to the truck 7 
A. No, mine is a little closer to the. truck. 
Q. Then the. other is slightly farther than yours 7 
A. Yes. 
Q. How n1uch farther? 
A. A couple of steps; something like that. 
Q. A truck could get off on either side of the road there, 
couldn't it? 
A. A truck could get off Y 
Q. Yes. 
A. Oh, yes. 
Q. Plenty of room there Y 
A. Yes. 
Q. As a matter of fact, it is a broad field all the way on 
the right-hand side of the road coming to Richmond up to 
that railroad track Y 
page 154 } A. ·yes; no fe~ce there, just a field. 
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RE-DIRECT EXAMINATION. 
By Mr. Moss: . 
Q. This was in the winter-time, wasn't it7 
.A. Yes, first of the year; very cold that night. 
Q. How wide is that shoulder there off that. highway on 
the right-hand side? 
A. How wide what¥ 
Q. The shoulder where the truck was7 
A. You mean between the hard surface and the ditch~ 
Q. I mean the shoulder. 
The Court: That is the shoulder. 
A. Room enough to park a truck or car. 
Q. How wide is it; 3 feet, 5 feet or what Y 
A. About 4 feet wide. Of course, you could drive over in 
the field, if you liked. 
By Mr. Ambler: 
Q. Could drive over in the field if you wanted to) 
A. Yes, sir, I think so. 
By 1\Ir. Moss: 
Q. Do you think you could very easily driye over in the 
field with a load of 25,000 pounds? 
A· No, I don't think so. It had been raining; you would 
get stuck. 
page 155 ~ Q. Had it been raining? 
· A. Well, yes, we had a wet spell ahead of that; 
wasn't raining that night. 
Q. The ground was wet in the field, wasn't it Y 
A. Yes. 
RE-CROSS EXAMINATION. 
By 1\tir. Ambler: 
Q. Just a shower, wasn't itT It was cold, frozen ground, 
wasn't it? 
A. It was wet. 
\\Titness stood aside. 
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page 156 } MRS. A. B. ANDERSON, 
a witness introduced in behalf of ·the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. Will you state to these gentlemen your name, please? 
A. Mrs. A. B. Anderson. 
Q.. Where do you live? 
A.. 1305 McDonough Street. 
Q. That is on the Southside t 
A. Yes, sir. 
Q. And I believe you are employed by Thalhlmer B~oth-
. ers, the people up on Broad StreetY 
A. Yes, sir. 
Q. As a saleslady? 
A. Yes, sir. . 
Q. Now what is your husband's nameY 
A. Archer B. Anderson. 
Q. Now on January 1, 1935, what was the business of your 
husband? 
A. Bakery. 
Q. For whom did he work Y 
page 157 ~ A .. Atlas. 
Q. Did he own the truck himself Y 
A. Yes, sir. • . 
Q. Did it have the Atlas sign on it on the side? 
A. Yes, sir. 
Q. Now where did you all keep that t~uck at night or· where 
did your husband keep it 7 
A. What; at that timef 
Q. Yes ; around that time. Did he keep it at your homeY 
A. ·Yes, sir. . _ 
Q. Do you know a man by the name of J. E. MacFarlane Y 
A. Yes, sir. 
Q. Do you recall an accident which occurred on the Mid-
lothian Turnpike on January 1, 1935, around 9 :30 or 10 
o'clockt 
A. Yes, sir. 
Q. Did you see the accident Y 
A. No, sir. 
Q. Did you see it afterwards? 
A. Yes, sir. 
Q. Now who was in the truck with' you Y 
A .. MacFarlane and Mr. Anderson. 
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Q. Mr. whoY 
A. Mr. Anderson. 
Q. And ~Ir. MacFarlane? 
A. Yes, sir. 
page 158 ~ . Q. ·Who was driving 1 
A. Mr. MacFarlane. 
Q. How did Mr. MacFarlane happen to be· in that truck 
and driving the truck at the timeY 
A. My husband was sick and I went for him to drive it the 
next day so he could stay off. 
Q. You n1ean you went out to Mr. MacFarlane's house¥ 
A. Yes, sir. · 
Q. To get him that night 1 
A. Yes, sir. 
Q. So as to drive it the following day for your husband Y 
A. Yes, sir. 
Q. And did you get him 7 
·A. Yes, sir. 
Q. And coming back to Richmond, as I understand it, Mr. 
MacFarlane was driving and yon· were seated where Y· 
. A. Between the two. 
Q. Did you see any automobile in front of you that after-
wards developed to be the au.tomo bile which ran into this 
truckf 
A. No, sir. 
Q. Are you sure of that? 
A. Yes, sir. ' 
Q. Did you see the collision Y 
· A. I saw it afterwards. 
page 159 ~ Q. ·I mean did yon see them bitt 
A. No, sir . 
. Q. Do you recall any car meeting you all with·giaring head-
1ights? · 
A. No, sir. 
Q. ·And you tell the jury you and your husband were in 
that truck with Mr. MacFarlane? 
A. Y~s, sir. . 
Q. ·What did you see when you got down to the accident? 
A. I saw the woman in the car. 
Q. Did you all stop Y 
A. Yes. sir. 
Q. Did· you get out T 
A. No, sir. 
Q. Did anybody get out 7 
A. I don't remember anybody getting out. 
Q. How long did you stay there Y 
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A. Oh, about a minute, I reckon; not ov:er that. I was 
in a hurry to get home. 
Q. Were any automobiles there at that time Y 
A. No, sir. 
Q. Your car was the first one there Y 
A.. All I remember, yes, sir. 
Q. And you said .MacFarlane did or did not get out of the 
truck¥ 
page 160} A. I don't remember. 
Q. But you weren't there how long Y 
A. No more than a minute; just stopped and went on. 
Q. ·On the day of the accident-that was the 1st of Janu-
ary-did Mr. ;MacFarlane drive that truck for your hus-
band? 
A. No, sir. 
Q. He did not7 
A. He didn't leave the house with him. He has to go up 
there to go on his route. 
Q. Was your husband working on the 1st of January? 
A. Yes, sir. 
Q. Mr. MacFarlane didn't 'vork that day, did heY 
.A .• No, sir. 
Q.· Now where is your husband now' 
A. I don't know;. If you keep up with him it is more than 
I can. 
Q. We will try to locate him. You are living together, 
aren't youf 
A. Yes, sir. 
G"ROSS EXAMINATION. 
By Mr. Ambler: 
Q. '~J..1his boy MacFarlane were you out at his house or-how 
did you get him? 
A. At the store. 
page 161 ~ Q. Had there been any drinking or anything of 
tl1at kind? 
A. I don't know, sir. I didn't see it. , 
Q. I hate to ask you this question, but was Mr. Anderson-
had he been drinking f 
A. He had been drinking, yes. 
Q. Isn't that the reasop. you all really didn't want to stop 
there at the accident? · 
A. Yes, sir. 
Q. And went on. Now there is no question about the fact 
there was an accident there Y 
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A. Yes, sir. 
Q. It was an accident? 
A. Yes, sir. 
Q. It is no question about the fact that the truck was on 
the high,vay, is it? The truck itself 'vhich the Ford car had 
run into was parked right on the highway, wasn't it? 
A. Yes, sir. 
Q. Did it have any lights on it~ 
A. I don't remember, sir. 
Q. Do you remember seeing any beams of wood sticking 
out through the back of the truck and into the Ford car f 
A. No, sir. 
Q. You didn't get out and look at it~ 
A. No, sir. 
page 162 ~ Q. But you didn't see any lights f 
A. No, sir. 
Q. Now you say that you didn~t notice any cars approach-
ing you that night. Did you pass any cars at allY 
A. I don't re~ember, sir. 
Q. You wouldn't say you didn't, would you? 
A. I don't remember at all. 
Q. I suppose you had your mind on keeping your husband 
straight? 
A. You are rig·ht. 
Q. Was he cutting up very much? 
A. I don't know. 
Q. Mr. ~IacFarlane had to drive his truck for him, didn't 
he? 
A. Yes, sir. 
Q. I reckon you had your mind on him f 
A. Yes, sir. 
Q. You wouldn't deny that cars passed, would you? 
A. Well, I don't remember that, sir. 
Q. I say you wouldn't deny they did Y 
A. I don't remember at all. 
Q. · Several cars have been mentioned. The truck driver 
said one car passed, approaching from Richmond, coming out 
that way. 
page 163 ~ 1\{r ... Moss: We object to that. 
Bv Mr. Ambler: 
·Q. I ask you if you saw that car. 
Mr. Brentner: If Your Honor please, we object to summing 
up what one 'vitness said to another. 
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The Court: Objection sustained. 
By Mr. Ambler: . 
Q. It was the 1st of Janua:ry; that was New Year's nightY 
A. Yes, sir. 
Q. Wasn't it a great many cars on the highway that nightY 
A. Not so many. 
Q. It was a dance hall known as the Old Dominion Dance 
Club out that way, wasn't it? 
A. Yes, sir. 
Q. Weren't there a good many. cars going back and forth to 
that place! 
. A. I didn't notice them. 
Q. You didn't notice any cars on the highway at all 1 
A. No, sir. 
Q. You wouldn't deny there were some t 
A. I don't remember, sir. 
Q. Did you see this boy's car at all before the accident-
this young ~.,erguson's carY 
A. You mean the one that had the accident Y 
Q. Yes. 
page 164 ~ A. No, sir, I don't remember it. 
Q. Were you in the front seat Y 
A. Yes, sir. . 
Q. All three of you sitting in the front seatf 
A. Yes, sir, but I had a stool in between. 
Q. A stool' 
A. In between. It was one seat there and then had to make 
sort of box seats for the rest of us. That is lower than the 
other side. 
Q. Your husband sat down on that stool Y 
A. Yes, sir, and he is a whole lot taller than I am; he 
could see more. 
RE-DIItECT EXAMINATION. 
By Mr. Moss: 
Mr. Moss: Ask M.r. MacFarlane to come in the court room. 
Note: }!r. MacFarlane enters the court room. 
By Mr. Moss: 
Q. Look at this man right here, Mrs. Anderson. Whom do 
you recognize that to bet 
A. MacFarlane. 
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Q. And he is the one that was driving at the time you were 
in the truck Y 
A. Yes, sir. 
page 165 } Q. You made. reference to a club. You mean 
the Club Dominion out on the :Midlothian Turn-
pike -run- by Mr. Stargardtt 
A. :Yes, sir . 
. . Q. Where did you find this boy when you went out looking 
for himY . 
A. At the store. 
Q. What store? 
A. His daddy's store. 
Q. Where is his daddy's storeY 
A. I don't know so much about the southside over there. 
I haven't been up there but two or three times and· don't 
know so much about it. 
· -Witness stood aside. 
page 166} CHARLES H. FLEET, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as. follows: 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. You are Mr. Charles H. FleetY 
A. Yes, sir. 
Q. Mr. Fleet, what· is your profession Y 
A. Civil engineer and surveyor. 
Q. How long have you been engaged in that profession Y 
.A. Since about 1908. 
Q. Mr. Fleet, at the request of Mr. Bremner and myself 
did you go out on Midlothian Turnpike and make a map of 
a certain portion of the Turnpike? 
A. I did. 
Q. Now have you the original of this mapY 
A. Yes, sir. 
Q. Now is this the map you made of the road at our re-
questY · 
A. Yes. 
Mr. Moss : We offer that in evidence. 
Note: Filed and marked Exhibit "D". 
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page 167 } Q. Now it is in evidence that this truck was on 
the right-hand side of the road going towards 
Richmond near the entrance .to Mr. Flippo's place which is 
a road that leads to the left coming from Richmond-! mean 
~oming towards Richmond .. Can you designate on the map 
ihe road to that residence f 
A. There is a road and the only road along there by the 
sign of Autoline and on the other is the U. S. Tire-Carr 
Woodall. There is a road leading up to what I take to be 
J.\tlr. Flippo ~s house on the north side of the road. 
Q. It leads to the leftY 
A. 'Yes, sir. 
Q. Will you give me the distance from that road that leads 
in to Mr ... H'lippo 's house to the Coast Line crossing? 
A. 408 feet from that road to; the .railroad crossing. 
Q. Now did you see on the road on the opposite side of 
the road a telephone pole near this road to this residence on 
the left? 
A. Yes, sir. 
Q. How far is it from that telephone pole-that is, on the 
right side of the road going in to Richmond, to the railroad 
crossing? 
A. ·440 feet. 
Q. Now I want to ask you what is the width of the trav-
. ·eled portion of the road f 
page 168 } A. The hard surface road is 20 feet as near as 
it can be measu.red. It is broken in little places 
and measures over 20 at S<?me places. It will average 20 feet. 
Q. vVhat is the width of the shoulder at the place in ques-
tion or a point near the entrance to Mr. Flippo's residence f 
A. The southside shoulder at that pole is about 81/2 feet 
as near as it can be measured. 
Q. Is there a ditch over beyond that shoulder? 
A. A slight ditch, yes, sir. . 
Q. Now taking the roadway back in a westward direction, 
is it straight or curved? · · 
A. The lVIidlothian Turnpike is straight for a long dis-
tance going west. . . . 
Q. vVell, how far? Can you tell us by actual measurement? 
A. No, sir~ It is a mile or mile and a quarter back there. 
Q. Then is there any kn9ll ;west of this ro8;d to 1\1r. Flip-
po's residence? · · . 
A. ·The road at Mr. Flippo's entrance goes slightly down 
and then pickR up agB;in'something like this (indicating) and 
goes on and continues up until it goes down about 600 feet 
from this pole and then runs somewhat level back there for 
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another hundred feet and then goes back down again. In 
other word~, it makes a loop something like that (indicating). 
rrhe knoll back there is between 600 and 700 feet 
page 169 ~. from the pole W·est~ 
Q. So the knoll they speak of, as I understand 
it, is 600 or 700 .feet from the telephone pole~ 
A. That is the only knoll west of it that is anywhere near 
there. 
Q. And there is no knoll between that pole and the knoll 
-vou say is 600 or 700 feet back there Y 
.. A. Absolutely none. 
Q. And is the road or not perfectly straight¥ 
A. Straight. 
Q. Now can you give us that exact distance from the tele-
phone pole or telegraph pole back to this little knoll Y 
A. I would say the knoll would be about 650 feet. 
Q. You mean at least 650 feet~ 
A. Yes. It is no point making that knoll Mr. Moss; it 
comes up gradually and then falls over level and drops 
again. 650 feet will hit on top of the knoll. 
Q. And there is no knoll between that point and where this 
telephone pole is f 
A. And this telephone pole here near ]/fr. Flippo's resi-
dence on the south side of the road. 
Q. Is that true too, of the road that leads in to ]/f'r. Flip-
po's residence? 
A. Yes, true also at that point. 
Q. Now, Mr. Fleet, describe the condition of 
page 170 ~ the road. From our viewpoint it is not involved 
in this accident, but describe the condition of the 
road east of the road that leads into Mr. Flippo's place? 
The Court: You say it is not involved in this accident Y 
1\{r. Moss: I don't know. I haven?t been able to under-
stand where the plaintiff claims it happened. 
~fr. Bremner: There was some evidence about being down 
in the dip near the railroad track. 
The Court : Go ahead. 
1\t[r. Ambler: I think yon are mistaken; on a knoll near 
the railroad track. 
A. From going down here-going east from Mr. Flippo's 
residence I didn't take the levels very much farther on there. 
At the pole I assumed the road level to be 100. At 100 feet 
from there the road had come up a little bit. 
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By the Court : 
Q. East of the pole Y 
A. Yes~ sir; at about a 2% grade .for about 200 feet and 
then g·radually rolls right in. I saw no abrupt knoll si.nlilar 
to the one we have back here between this pole or Mr. Flip-
po's residence and the railroad. There is .a 
page 171 } slight difference in level, but it is gradual j it is 
no abrupt place. A car is visible from the railM 
road track clean up to this knoll; very visible. 
By Mr. Moss: 
Q. Now did you take some photographs of this road at our 
request? 
A. Yes, sir. . 
Q. When did yon take them f 
A. I took them on the 16th of May. 
Q. This yearY 
A. Yes, sir. . 
Q. I hand you a photograph marked "E" and ask you if 
you took it of this roadway¥ 
A. Yes, sir. 
Q. Now in which direction was your camera pointing at 
the taking of picture '' E '' Y 
A. My camera was pointing east towards the Belt Line. 
Q. And towards Richmond¥ 
A. Yes, sir. 
Q. And how far was your camera from the road that leads 
into Mr. FHppo's gate at the time of the taking of the pic-
ture¥ 
A. From Mr. Flippo's gate Y 
Q. From his road or the telephone pole. 
A. From the telephone pole it was just slightly over 100 
yards. 
page 172 } ~1:r. Moss: We offer in evidence the picture 
"E", taken 300 feet west of the Flippo entrance 
or the telephone pole and looking towards Richmond. 
Note: Filed and marked Exhibit "E". 
Q. I hand you picture '' F'' and ask you to state in which 
direction was your camera pointing at the time it was taken Y 
A. That was pointed towards Richmond. 
Q. How far was the front of your camera from the entrance 
to Mr. Flippo's gate or his road or the polef 
A. About 160 yards. 
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Q. Now you will observe in this photograph "F'' that the 
shoulder at the beginning of this picture is wide. Is that 
shoulder wide all the way down like that? 
A. That is due-like a railroad track, it looks like it comes 
together at a distance, but the shoulder is wider back there. 
It v_aries to some places 7 feet wide. 
Q~ And you say the shoulder by that telephone pole was 
how wide? 
A. It measures 3% feet. 
Q. That i~, over to the ditch 1 
A. That is to the ditch, from the edge of the hard surface 
to the ditch. · 
Mr. Moss: We offer this picture in evidence.· 
page 173 ~ Note : Filed and marked Exhibit "F ''· 
CROSS EXAMINATION. 
By Mr. Ambler: . 
Q. Is there not another little road off to the .right T 
A. There is a road behind that U.S. Tire sign there which 
is in very bad shape and I didn't show it because I didn't 
know it would be of any importance. 
Q. You, of course, don't know where this accident occurred 
except from hearsay? 
A. That is all. 
Q. Now all along the side of the road coming towards Rich-
mond off the highway what is over there? 
A. Fields and one or two signs and woods .. 
Q. I mea.n is it woods or field Y 
A. It is grown up with broomstraw and some weeds. 
Q. J nst a field? 
A. No woods in there. 
Q. J nst a plain open field Y 
A. Ordinary field, not cultivated. 
Witness stood aside. 
Note:. At this point the Court adjourned until tomorrow, 
Jun~ 2,-1936, at 10 o'clock. · 
page 174 ~ J nne 2, 1936. 
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ROBERT H. CARTER, 
a witness introduced in behalf of the defendant, being first 
duly sworn, testified as follows: 
DIRECT EX.UfiNATION . 
.By Mr. Moss: 
Q. You are Mr. Robert H. Carter! 
A. Yes, sir. 
Q. Mr. Carter, you live in Richmond? 
A. Yes, sir. . 
Q. Are you connected with the. Virginia Tractor Company 7 
A. Yes, sir. 
Q. What position do you occupy with that company? 
A. I am the president of the company. 
Q. Now at the time of this acQident did the Virginia Trac-
tor Company own a Pierce Arrow automobile truck or trac-
tor, whichever you call It, which was involved in an accident 
on the 1\Hdlothian Turnpike on the night of January 1, 1935 7 
A. Yes, sir. 
Q. What was the size of the truck with refer-
pag·e 175 } ence to the tonnage; 3 ton or 2 ton or what was 
it? 
A. It was probably 3 to 3~ ton rating. It was a big, heavy 
Pierce Arrow truck. · 
Q. What did it weigh f 
A. I would say it would certainly weigh 10,000 pounds. 
_Q. Now can you give me the width of the body? If you 
have a memorandum, you may testify from it; I mean use it 
for the purpose of refreshing your memory. · 
A. The width. of the. body was 8 feet. 
Q. Is that on the rear? 
A. Yes, sir. . 
Q. Now what is the hejght of the body from the ground up 
as far as the truck g·oes on the back side? What do you call 
these things running across? I don't mean 1he cab. 
A. The sides? . 
Q. The stanchions or whatever you call theni. Up to the 
sides of the truck what was the height from the. ground up? 
A. ApproximateJy .51. inches from the ground to the floor · 
of the truck and then the walls or standards were 31 inches 
hig4. . . . . 
Q. Yon mean that is the sides? 
A. Yes, sir, on the. sides of the body. 
Q. So, then, the distance from the ground up to the top 
of the sides on this truck is 82 inches? · 
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A. That is right. 
pag·e 176 r Q. Now what is the length of the bed of the 
body? 
A. 13 feet. 
Q. vVhat is the distance from the ground to the top of the 
cab of the truck? 
A. Well, the cab-from the body to the top of the cab was 
approximately 51 inches. So that would be 102 inches. 
Q. 102 inches from the ground to the top of the cab f 
A. Yes, sir. . . 
Q. At the time of this accident did this truck bear a seal 
issued by the Common,vealth of Virginia with reference to 
inspection as to brakes and lights f 
A. Yes, sir. 
Q. Will you tell us the number of the seal and what you 
found upon it? 
A. The number was 536034 and had INSPECTED with sev-
eral months and the last month was· April, 1935-1934-35. · 
Q. Inspected in that period? . 
A. Yes, sir. 
Q. Has any inspection tag been put on the truck since the 
accident? 
A. No, sir; the truck has never been used. 
Q. Has it been repaired Y -
A. No, sir. 
Q. Is it in the condition now it was immediately after the 
accident? 
page 177 ~ A. Yes, sir. 
Q. Now, Mr. Carter, may I ask you was the 
tail-Iig·ht broken off that truck Y 
A. Yes, sir, it was smashed. 
Q. Did the truck have upon it on either side green or red 
marker lights Y 
A. I think they were green lights. 
Q. There were green lights upon it Y 
A. Yes, sir. , 
Q. There were marker lights upon the truck? 
A. Yes, sir. 
Q. And it had passed State inspectionT 
A. Yes, sir. 
Q. Now you say the bed of the body is 13 feet. Now what 
do you mean by the bed of the bodyT 
A. I mean the loading space from the back of the cab to 
the rear end of the truck. 
Q. Now how much overhang does this body have over the 
rear wheels Y 
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A. I would say 3% feet. 
Q. Now the bed of the. body you say is 13 feet. Is that by 
actual measurement 1 
A. Yes, sir. 
Q. Some reference has been made here to certain skids that 
were lying in the bed of the body. I want to ask 
page 178 } you did you measure after this accident or was it 
measured under your direction the length of 
these skids¥ 
A. Yes. 
Q. Tell the jury what the lengths were Y 
A. One skid was 16 feet and the other one was roughly 16 
feet 5 inches. It is a slight difference between the two. 
Q. Now what was loaded in the bed of the body Y 
A. A caterpillar tractor. 
Q. Before we get into that, what was the color of this truck 
-this Pierce Arrow truck or tractor? 
A. The truck was gTeen. 
Q. Painted green Y 
A. Yes, sir . 
.Q. Now tell us, please, sir,-you say it was loaded with a 
carterpillar tractor? 
A. Yes, sir. 
Q. What was its weight, the tractor that was in the bed of 
this body? . 
A. About 6% tons; it is 13,300 to 13,350 pounds. 
Q. What is the height of it? · 
A. About 6 feet 1 inch. 
Q. I don't know whether you can answer this question or 
not; I don't kriow whether you made any examination of it. 
Do you know anything about whether those cross 
page 179 ~ members were driven forward or not, or was that 
done by someone else-examination made by 
someone else Y 
A. You mean on the truck? 
Q. Yes. 
A. I looked at it, but the examination was made by some-
body else. 
Q. By whom? 
A. I think Mr. Rea-yes, he made the examination of it. 
Q. How long has this colored man worked for you-Tay-
lor? 
A. Since about 1923 or 1924; somewhere right in there. 
Q. Driving a truck? 
A. Yes, sir. ' 
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CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Carter, you, of course, know nothing about how the 
accident happened except what you have been told Y 
A~ That is right. 
Q. When did you make these measurements in regard to 
your truck' 
.A.. I made them last week. 
Q. This accident happened a year and a half ago, didn't 
itt 
.A. Yes, sir. 
Q. You don't know the position that these skids may have 
occupied on that truck at the time of the accident, do you Y 
.A.. No, sir. 
page 180 ~ · Q. You know there was no light on this beam of 
wood-these skids, was it Y 
.A.. I don't know, sir. 
Q. You know there wasn't don't you Y 
A. I don't exactly understand. · . 
Q. Don't you know there wasn't any light on the skids stick-
ing out from the rear of the truck? 
A. No, sir, there wasn't that I know of. 
RE-DIRECT EXA;MINATION. 
By Mr. Moss:· 
Q. You don't know one way or the other, do you Y 
.A. ·No, sir. 
Q. You didn't go to the scene of the accident Y 
.A. No, sir. 
Q. Now Mr . .Ambler has asked you with reference to the 
measurements that you made. I want to ask you to tell the 
jury when the skids were first measured? 
.A. The skids were measured immediately a:titer the acci-
dent. 
Q. And the bed of the body was measured when Y · 
.A.. As I recall it, the entire measurements were made im-
mediately after the accident. I think it was when we brought 
the truck in from the wrecking station over in South· Rich-
mond. 
page 181 } Q. And then last week you made them again Y 
A. Yes. 
Q. Now is this truck available for inspection by the Court 
and jury should they desire to inspect itY 
.A. Yes, sir. 
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RE-CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Carter, was the tractor sitting upon the skids in 
the truck or were the skids separate from the tractor Y 
A. I don't know, sir. 
Q. Didn't you have some photographs made of this truck7 
Mr. Moss: I have them. I will put them in. 
A. Yes, sir, we have some .. 
Q. You had one from the rear looking at the truck, didn't 
youY 
A. I don't kn~w personally exactly what photographs were 
taken. 
Q. Ha.ven 't you seen all these photographs Y 
A. No, sir. 
Q. Did you have one taken from the side, showing these 
skids extending out from the rear of the truck? 
A. I haven't seen any of the photographs. 
Q. Who took the photographs 7 
A. I don't know that. 
page 182 ~ By a Juror: · 
Q. I understood you to say the skids were ·.16 
feet long; is that correct 7 
A. Yes, sir. 
Q. And I didn't get the measurement of the truck body .. 
A. 13 feet. 
By the Court: 
Q. One skid 16 feet and the other 16 feet 5 inches f 
A. Yes, approximately 16 feet 5 inches. 
Witness stood aside. 
page 183 } DR. R. H. COURTNEY, 
a witness introduced in behalf of. the defendant, 
being first duly sworn, tes~ified as follows : 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. State your name, please. 
A. Dr. R~ H. Courtney. 
Q. Doctor, when and from what institution. did. you 
graduate? 
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A. Medical College of Virginia; 1919. 
Q. Have you specialized in any particular branch of medi-
cine or surgery T · · · ~ 
A. Ophthalmology or eye diseases. 
Q. With whom are you associated! 
A. Dr. Emory Hill. 
Q. In the Professional Building Y 
A. Yes. 
Q. Did this gentleman Mr. Ferguson either come to you 
or was he sent to you by some other person regarding an 
eye condition any time last yearY 
A.· I saw Mr. James Ferguson; I think that is the same 
Mr. Ferguson. 
Q. WhenY 
page 184 ~ A. I saw him at the Memorial Hospital some 
time between January and March; I have no 
record of that date. I saw him in my office on March 28, 1935. 
Q. How many times did you see him, Doctor Y 
A. Once in the hospital, four times in the office. 
Q. And for what purpose did you see him? 
A. He claimed that he did not have good vision in the right 
eye. 
Q. Did you make an examniation of it f 
A. I did. 
· Q .. Now state to the jury your conclusions after the exami-
nation. 
A. I concluded that the man-that Mr. Fergnson had his 
vi~ion considerably reduced in the right eye and that it had 
probably always been so. 
Q. Did you conclude it was congenital? 
A. Yes. · 
Q. What do you. mean by congenital Y 
A. That he was born with a defective eye. 
Q. That is your professional opinion Y 
A. Yes, sir. 
Q. Did you so advise Mrs. Gussie Ferguson Y 
A. Mrs. Ossie Ferguson, I have it. 
Q. You may refresh your memory from your memorandum. 
A. Mrs. Ossie Ferguson was the name I had. · 
Q. You wrote her a letter Y 
page 185 ~ A. Yes. 
Q. Dated what timeY 
A. July 27, 1935. 
Q. Addressed where Y 
A. 2409 Park A venue, Richmond, Va. 
Q. And did that letter state what you have just said to 
this juryY 
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A. Yes. 
Q. That is was congenital? 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Ambler: . 
Q. Dr. Courtney, you know that the boy ·had a fractured 
face, do you not 7 
A. Yes. 
Q. That the fracture extended through his maxilla bone-
or rather extended from his nose bone down into the maxilla 
bone! 
A. No, I didn't know it extended there. 
Q. Were you familiar with the fractures? 
A. No • 
. Q. Do you know that he did have a fracture extending 
back through the mastoid process 7 
A. No, sir. 
page 186 r Q. you are not familiar with the fractures at 
all? 
A. No, sir, I am not. . · 
Q. You never saw him before this accident, did you? 
A. No, sir. 
Q. You don't know what kind of eyesight he had before 
that? 
A. No, sir. 
Q. Now do you have any basis upon which you can state 
an opinion· that this accident did not contribute to his de-
fective vision Y 
A. Yes, sir. 
Q. What is that, sir? 
A. That would require a summing-up of the whole exami-
nation. 
Mr. Moss: Do that, Doctor. 
A. (continued) There was no evidence of external injury; 
the intric'ate structure all appe·ared normal; with the use of 
what we call the opthalmoscope where we can see the con-
dition of the retina and the appearance of the optic nerve all 
of these examinations were entirely normal. Now occasionally 
we see people in which all of these examinations are normal 
by inspection, but by other tests of the visual field we find a 
defect, a.nd this boy showed no such defect. 
Q. Doctor, do you know that he suffered with considerable 
hysteria while in the hospital 7 
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page 187 ~ A. No, I do not. 
Q. Are you familiar with his hospital record 
over there at allY 
A. Nothing except in regard to his eyes. 
Q. If the hospital record should show he had mental dis-
turbances and hysterical spells over there, would that change 
your opinion -any at all? 
A. No, sir. . 
Q. Doesn't hysteria sometimes affect vision Y 
A. Yes, sir. 
Q. It does? 
A. Yes, sir. 
Q. And if he had hysterical spells during that ho~pital stay 
or as a· result of that accident, isn't it possible it might have 
affected his vision Y 
A. Not in my opinion, sir. 
Q. Why shouldn't it if hysteria will affect a man's vision t 
You are not familiar with his hospital record; you simply 
examined his eyes . 
. A. Hysteria produces very characteristic :findings about the 
eye, none of which Mr. Ferguson had. 
Q. Yon do know that his vision is impaired, don't you 1 
A. Yes, sir. 
Q. And you felt that it was congenital¥ 
A. I feel that· it is congenital in the absence of any evi-
dence that he is feigning poor vision._ 
page 188 ~ Q. That he is feigning! 
A. Simulating. 
Q. Do you have any evidence that he is feigning! 
A. No, sir. 
Q. As a matter of fact, you are pretty expert in det~cting 
anyone feigning defective vision, are you not Y 
A. I have tried to detect it ·quite frequently and quite fre-
quently I am successful in detecting it. 
Q. I understand, according to 'this letter you wrote, that 
vision in the right eye is sub .. normal, being 20 over 60 ; is 
that? 
A. Yes, sir. 
Q. While that of the left is 20 20. That is right much of 
a defect in t)fat right eye, isn't itT 
A. Yes, that amounts to a good deal. 
Q. Doctor, when you examine a man's eye after a serious 
accident of this kind don't you examine his medical history~ 
go over the entire injuries he may have suffered around the 
headY 
A. Not necessarily, if he is in t~e hands of_ competent phy-
sicians who are taking care of tha.t side of it. 
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Q. Of course, no one expected you to handle that part of 
it, but wouldn't it have some bearing, in your opinion, as 
to the injuries to a man's head? 
A. It would have if I had found any diseased 
page 189 ~ state. · 
Q. You don't feel that a fractured face and skull 
and teeth knocked out, a big cut right here in the nose, that 
they could have any possible bearing so much as to even in-
duce you to examine them to see whether it would have_ any 
bearing on his eyes or not? 
A. Oh, yes, it could. That is the reason I examined him 
to see if it did have any. 
Q. But you say you are not familiar with those fractures Y 
A. If I am not familiar with them-
Q. You were not familiar with them in his case. 
A. I know he had a serious automobile accident, a serious 
head injury, but where the fractures were and the extent 
of them I don't know. 
Q. Is it possible this accident could have had anything to 
do with this defective vision 1 
A. I think no~ sir. 
Q. Is it possiBle? 
A. I think not. 
Q. The only things you examined were his eyes? 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
B:y 1\{r. :i\tloss: 
Q. That is the only thing he came to you about, wasn't it 7 
A. That is all. 
page 190} Q. And I understand you to tell this jury that 
the condition that you found in that eye when you 
saw him in March, 1835, was there in your judgment as a 
physician, at the time of birth 7 
A. Yes. 
Q. This right eye, you say, prior to January 1, 1935, the 
date of this accident, was defective? 
A. In my opinion it was, sir. 
Q. I don't understand the 60 40 or whatever it was. What 
is that? What is normal? 
~002Q . . 
Q. And what did you find in the right eye? 
A. 20 60. 
Q. What does that mean Y 
A. That means he can see at 20 feet what he should see at 
60 feet. He can only see at 20 feet what he should see at 60 
feet. 
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RE-CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Do you have any previous history of his wearing glasses 
or a.nything of that kind? 
A. No, sir, I haven't. 
page 191 ~ Q. You have never had any previous record of 
any trouble with his eyes, have you Y 
A. No, sir, I haven't. 
Witness stood aside. 
Mr. Ambler: With the permission of counsel for the de-
fendant I wish to recall Dr. Wheeldon. · 
page 192 ~ DR. THOMAS WHEELDON, . 
being recalled in behalf of the plaintiff, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. I believe you stated your own bill is $500.00 in this 
caseY 
A. Yes, sir. 
Q. Now I forgot to ask you about possible hospital expenses. 
I understand that there is possibly an operation necessary 
on the knee and possibly one on the ankle; is that correct f 
A. Yes, sir. 
Q. In other words, that is two operations Y 
A. Yes, sir. 
Q. Can yon perform those operations simultaneously or 
will you have to do them at different times Y 
A. They will have to be done at different times; that is, · 
we will have to tie the foot up in plaster for several weeks 
and naturally you wouldn't want to do the knee at the same 
time and leave it in the plaster that length of time because 
of the residual stiffness. That just wouldn't be 
page 193 ~ good sense to tie it up when you· are trying to 
get motion. So he will have to be in the hospital 
on tw.o occasions. 
Q. Now can you give us any estimate of about how long 
he would be in the hospital on the occasion for whichever 
operation you do :first Y 
A. For the foot he will have to be there about a week; for · 
the knee he will have to be there about a week. 
Q. N o·w bow long will he be convalescent after he leaves 
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the hospital on those two operations? Explain it as near as 
you c~n in your own way. 
A. He will have to weal~ the plaster on the foot for six 
weeks and then it will probably take six weeks to get him 
about on that foot afterwards. In other words, ·that will 
incur a time of about three months and then for another 
period he will have to be pretty careful with that foot for at 
least six weeks after that knee operation, then have to talre 
about six weeks to get over that. So, you see, that makes 
a period of four six-weeks periods, which will amount to about 
six months. 
Q. For both operations' 
A. Yes, sir, for both. 
Q. He will be totally incapacitated during that time? 
A. Yes, sir. 
Q. Now can you give me any estimate of wl1at 
page 194 } you anticipate the hospital bills would be for both 
operations? · 
A. Well, taking a boy of his calibre; that is, the thing he 
would usually do, I presume he would go in a room that 
would cost about $5.00 a day. The operating room and the 
laboratory work usually amounts to about $25.00 in addition. 
So you have at each hospital period approximately. $60.00 
at each time, I think, sir, as far as I can make out. I have 
nothing to do with that, you understand. 
Q. I understand, of course; just want an estimate. 
A. That is entirely an estimate. 
Q. That would be $120.00 for the hospital Y 
A. Yes, sir. 
Q. Now in addition to that he would have to have nurses, 
wouldn't he? 
A. He will have to have a nurse probably two days and 
one night following each operation. 
Q. How much does that amount to in dollars and cents Y 
A. I think the nurses get $5.00 a day. That will make 
$30.00 for the whole thing, $15.00 for a nurse each time. 
Q. Now, then, as you say, it would take at least sh: months 
before he could really be discharged Y 
A. Yes, sir, before he is safe, sir. 
Q. And at the end of that time I believe you said you felt 
. you could only reduce his disability to about a 
page 195 } third-what was your estimate? 
A. I said yesterday in testifying· that I think 
that the permanent disability in the right ankle will be about 
25%. I think the permanent disability in the knee· will be 
about 33-1/3%. 
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By the Court : 
Q. Yon stated yesterday, if my recollection is correct, your 
fee would be $500.00. Does that include these two operations Y 
.A. •.. Yes, sir, it does. 
CROSS EXAMINATION. 
By Mr. Moss: 
Q. This knee, the 33-1/3% permanent disability, I under-
stand, will be from the standpoint of flexibility; is that right? 
A. No, Tom-Mr. Moss; pardon me. It will be more of the 
residual weakness that stays in the knee that you can't (;Ver 
get over. 
Witness stood aside. 
page 196 ~ J. A. REA, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. You are Mr. J. A. Reaf 
A. Yes. 
Q. Mr. Rea, where do you live, sirf 
A. I am living in Roanoke now. 
Q. By whom are you now employed 7 
A. By the Bemiss Equipment Corporation. 
Q. By whom were you employed on January 1, 1935 f 
A. Virginia Tractor Company. 
Q. In what capacity? 
A. Tractor service man. 
Q. Do you remember upon that day whether or not the 
Virginia Tractor Company owned a 3 ton or 3th ton, what.J 
ever it was, Pierce Arrow truck or tractor Y 
A. I do. 
Q. Which is correct; tractor or truck f 
A. I would say a truck. 
Q. Now do you recall when and if that truck as inspected 
for lighting equipment and brakes and by whom? 
page 197 ~ A. If I remember correctly, it was inspected 
by Morgan Oil & Supply some time in N ovem-
ber. 
Q. What year? 
A. That would be 1934. 
Q. Did it pass State inspection Y 
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. A. Yes, sir. . · · 
. Q. Now tell the jury what lights that truck had upon it. 
A. The lighting consisted of the conve~tional headlights 
with the taillight and body lights, one of which was mounted 
on each corner of the body, and also consisted of a signal 
light, a signal direction light, which was controlled by the 
operator, and that consisted of taillight, stop light and a 
right and left-hand rear light. 
Q. What was the color of the body lights, the marker 
lights? 
A. The body lights which were mounted on each corner of 
the body were green. 
Q. We call those dimensional lights? 
A. Yes. , 
Q. What was the color of the taillight? 
A. Red. . 
Q. Now these rear lights, what was the color of them Y 
A. They were red. 
Q. Now it is in evidence, I .think, that this truck left 
Richmond on the day preceding this accident, which would 
be December 31, 1934. Was that truck inspected 
page 198 ~ for its lighting equipment and brakes, etc., be-
fore it left your place of business Y · 
. A. Yes, sir. 
Q. By whom? 
A. It was inspected by Mr. Thomas and myself. Mr. 
Thomas is service-man also for Virginia T:r;actor Company. 
Q. In what condition did you find the lights? 
A. The lights were in perfect working order when the truck 
left Richmond, as were the brakes. 
Q. Did this colored boy have any flashlight with him Y 
A. I don't know. 
Q. Now, Mr. Rea, after the collision. occurred-this acci-
dent occurred, did you go to the scene of the accident Y 
A. Y~s, sir. . · · 
Q. What time would you say you got there Y 
A. Well, probably about 30 to 45 minutes, as far as I 
could find out, after the accident happened. I was called up 
&nd asked to go and I think it was between 30 and 45 minutes 
after the accident happened. 
Q. When you got there was the State officer there Y 
A. Yes, sir. · 
Q. Were many people there Y . 
A. There was one or two ; that is all. 
Q. First of all, I want to ask you the position 
page 199 ~ of the Pierce Arrow truck when you af!iyed Oil. 
the scene of the accident. · · · · · 
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A. The truck was on the right-hand side of the road; th_e 
right-hand side of the truck was on what we call the shoulder 
of the road. 
Q. Was it at an angle or not 7 
A. It was slightly at an angle; I would say about a 10 de-
gree angle. 
Q. Which way was it pointed? 
A. The rear of the truck was pointed slightly towards the 
center of the road. 
Q. Which way was the front Y 
A. The front, of course, would be towards the shoulder of 
the road. 
Q. In other words, it was on an angle! 
A. Yes, sir. 
Q. Where was the Ford automobile Y 
A. The Ford automobile was-the engine part and the 
hood part was practically underneath the body of the truck. 
Q. Now how much overhang, if any, does this truck have? 
A. Well, I don't know exactly. 
Q. Well, approximately. 
A. I would say 3 feet. 
Q. Can you get that exact measurement for met 
A. I expect I could. 
page 200 ~ 0. vVhen you leave the stand will you get it? 
A. Yes. 
The Court: You might phone down there. I think that 
will be satisfactory. 
Mr. Ambler: Yes. 
By Mr. Moss: 
Q. You say the truck was up under the bodyf 
A. The Ford car was partly-the engine and the hood 
and front wheels were partly underneath the body of th~ 
~~ . . 
Mr. Moss: Now may we put these pictures in Y 
Mr. Ambler: Yes. 
Mr. Moss: It is stipulated between counsel at this thne 
that picture "G" was a pict.ure taken of the Pierce Arrow 
truck with the caterpillar tractor in the bed of the body and 
was taken from the rear of the truck. It is further stipu-
lated between counsel that picture '' H'' is a picture of the 
Ford automobile driven by the plaintiff in this case at the 
time of the accident. 
Mr. Ambler: The pictures were taken on the· 3rd of Jan-
nary, were they not f 
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Mr. Moss: And that the pictures were taken by the Com-
mercial Photograph Company upon the 3rd of January, 1935, 
but where I don't lmow. 
page 201 } Note : Filed and marked Exhibits '' G'' and 
":;s: ". 
By Mr. Mo·ss: 
Q. Now I hand you picture "G", which is a picture of 
the truck and the tractor loaded upon i4 and ask you if that 
was the truck involved in this accident f 
A. Yes, sir. 
Q. I hand you picture ''H'', which is a picture of the Ford 
two-door sedan driven by Mr. Ferguson at the time of the 
collision, and ask you to state if that was the Ford auto-
mobile that you saw there at the time of the accident? 
A. Yes, it looks like it. 
Q. When you arrived on the scene of the accident did you 
make any examination immediately in the rear of this auto-
mobile for marks as a result of the application of brake~ Y 
A. Yes, sir, I did. I had a flashlight and I was particu-
larly careful to note whether or not there were any skid 
marks on the roadway and I didn't see any. 
·Q. Were they there f 
A. No, sir. . 
Q. Now, Mr. Rea, could you tell whether or not the truck 
had been moved as a result of this impact! 
A. It had been moved-
Mr. Ambler: I feel that is an opinion: 
Mr. Moss: He can state what he saw. 
page 202 ~ The Court: The jury will have to draw that 
conclusion from the facts whether it had been 
moved. He can tell the looks of the truck. The boy that 
drove the truck can testify w:hether this truck had been 
moved before this gentleman got there. · 
Mr. Moss: I mean whether or not the truck as a result 
of this collision, whether it drove the truck forward. That 
is what I am after. . 
The Court: I don't see how he can testify to that. 
By Mr. Moss: 
Q. Did you see any evidence there upon the roadway which 
caused you to believe that the truck was driven forward Y 
A. Yes,· I did. 
Q. What did you see Y 
A. Well, one thing was that it was evidence on the road-
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y;ay that the truck had been pushed forward some 4._ or 5 
feet. 
Mr. Ambler: Let us see what he gets that fact from~ 
By Mr. Moss: . 
Q. What was the evidence you sawf 
A. Well, there was marks in the road showing that the 
truck had skidded and they were very evident that night 
.. . that the truck had been skidded sideways and 
page 203 r forward 4 or 5 feet. 
Q. N·ow, ~fr. Rea, that night did you make any 
examination of the skids upon which reste.d this h·actor a::=. 
to its location and the position of the skids in the bed of 
the bodyf · 
A. I looked at the skids to see whether or not they were 
at the far end of the body, the front end of the body, and 
they were. 
Q. You mean up against the cab Y 
A. Up against the cab. 
Q. Did you have a flashlight with you Y 
A. Yes, sir. They were laying alongside between the truck 
and the tractor to the side of the body and they were up 
at the front end of the body as far as they would go, both 
of them. . . 
Q. Did you measure the skids afterwards Y 
A. Not at that tim~, no. 
Q. I mean the following dayf 
A. Yes, sir, we measured them the follo,ving day~ 
Q. What was the length of the skids Y 
A. I don't remember exactly, but they were somewhere 
around 16 feet. · · . . : · · .~ 
. Q. Do you know the length of the bed of the body 1 . 
A. Somewhere in the neighborhood of 12 or 13 feet. 
Q. Mr. Carter actually made the measurements; 
page 204 ~ didn't he? · 
A. Yes, sir. · 
Q. Now was the· taillight on this truck damaged? . 
A. The taillight was broken up; the directional signal light, 
which consisted of'the taillight, the stop light and two lights, 
was demolished. 
·Q. Was any damage· done to the-what 've call the 'dinlen-
sional or marker lights? · · 
· .A. On the right-hand side that one was broken; I don't 
remember whether it was broken completely . off, but it . was 
broken, but the one on the left-hand side didn't seem to have 
been damaged any~ · · · · 
James M. Ferguson v. Virginia Tractor Oo., Inc. 125 
Q. You can see the left one in the picture, but don't see 
the one on the right; .is that correct? 
A. Yes, sir. This body when it left Richmond had four 
lights, one on each corner. In other words, we had a light 
on the right-hand side, a light on the left-hand side identical 
with that, and on the front the same way. 
Q. Tell me about this: where was this stop light and the 
directional lights, which you say were red, and the other 
red light? 
A. Hight there (indicating). 
Q. Was that knocked off? 
A. Yes, sir, it was broken; broken so. the light wouldn't 
burn. 
page 205 ~ By a Juror: . 
Q. Were those skids secured on the bottom of 
the truck or just lying in there Y Were they fastened to the 
bottom of the truck or just lying in there Y 
A. They were lying in between the tractor and the side of 
the body in such a manner they probably wouldn't move. 
By Mr. Moss: 
Q. Was the tractor lying upon them Y 
A. No, the tractor wasn't upon them. 
Q. We· see here-what are these things along here? 
A. These were the blocks put behind each of the tracks on 
the right-hand and left-hand track to keep the tractor from 
moving forward or back. These blocks here were nailed to 
the floor of the truck itself. 
Q. What is this right here Y 
A. That is the track of the tractor. 
Q. Does the track rest upon the skids Y 
A. No, it is resting on the body of the truck, but these 
blocks are put in front and back of the track to keep them 
from moving. 
A Juror: How many lights did he have on the truck 
altogether Y 
Mr. J\!Ioss: Eight, including the front. 
A Juror: Any green lights on it 7 
Mr. Moss : Yes, he said two green lights on the 
page 206 ~ rear and two red lights. 
Q. The day following the accident did you make an exami-
nation of the truck with reference to the damage inflicted 
upon the frame or cross members Y 
· .A. Yes, sir, I did. 
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Q. Was there any damage to the battery connections~ 
A. The impact had broken the battery aloose from the 
'vires; in fact, had broken one of the wires off the battery, 
had broken it completely aloose. It was almost impossible 
to make a temporary repair at that time. 
Q. Well, now, what damage, if any, was done to the frame 
or cross members, or do you know' 
A. The right-hand frame-main frame was pushed for-
ward approximately at least an inch-I didn't measure that 
exactly-and the .. rear axle housing of the truck, the right rear 
axle housin~ o] 'the truck was bent to such a manner that 1t 
thre'v the inside-this was a dual tire truck-it threw the 
inside right rear tire in against the spring in such a man-
ner that it had to be removed before we brought it in to our 
shop. 
Q. You say this rear anxle housing on this truck, ·that it 
was driven forward to such an extent that it became neceH-
sary to remove those dual wheels? 
A. Remove the inside right-hand wheel-tire, rather, and 
rim. 
page 207 ~ Q. How far was it driven . forward or which-
ever way it was driven? 
A. As a rule it is usually about an inch and a half or two 
inches clearance between the tire and spring. So it was 
driven forward that far so it threw the tire in there against 
the spring, and in bringing the truck in I smelt rubber and 
we had the wrecker stop and I found out what it was and con-
tinued on, but it had worn about an inch of that rubber off 
of the side of the inside right-hand tire. 
Q. So then the rear axle housing was driven forward at 
least two or two and a half inches f 
A. Yes, sir. 
Q. Was it in good condition 'vhen it left Richmond 1 
A. The truck was in good condition when it left Richmond. 
Q. I mean with reference to the right rear axle housing? 
A. Oh, yes, sir. 
Q. Those cross members, how many cross members did this 
truck have? 
A. I believe six. . 
Q. Were they driven forward? 
A. They were driven forward along with the frame; that 
carried these cross members forward, and in addition to that 
the motor support of the Pierce Arrow engine was also part 
· of the upper half of the frame and it broke the 
page 208 ~ right-hand motor support off; in other words, 
drove the frame far enough forward to break that 
support off. 
• 
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Q. What was the weight of tha.t truck unloaded¥ 
A. I would say 5 tons,- but I am not so sure that I am right 
on the exact weight of that truck. . 
Q. What was the weight of that truck nnloadedt 
A. 1 would say 5 tons, but I am not so sure that I am right 
on the exact weight of that truck. 
Q. Now what do those cross members consist of i Are they 
wood or what? 
A.. Just the conventional type of cross members, consisting 
usually of angle bracers; just simply tie the main frame to-
gether. 
Q. Are they steel f 
A. Steel. 
Q. What is the thickness of them Y 
A. As a rule they are somewhere around 5/16 of an inch 
thick; 5/16 to 3/16. 
Q. When you examined the truck the battery wiring and the 
battery itself, as I understood, had been seriously damaged t 
A. The battery was damaged beyond repair. 
Q. And the wiring had been torn aloose 7 
A. The wiring had been torn aloose from th~ battery itself. 
Q. And you say the tail-light had been completely knocked 
off? 
A. That is right. 
page 209} CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Rea, was that lighting system all on one system or 
separate systems? 
A. It consisted of a separate lighting system or circuit for 
the headlights, a separate lighting system for the-separate 
switch for the dimensional lights or body lights and a hand-
operated switch on the steering post for the directional lights. 
Q. In other words, three systems t 
A. That is right. Q. If one of those systems gets out of order it doesn't neces-
sarily mean the. other goes out, does it 7 
A. Not unless-what is that? . 
Q. If one of those systems of lighting gets out of order 
it is not necessarily so that all of them get out of order? 
A. Well, in case of a short in the wires there was a possi· 
bility there that it might blow the main fuse in the fuse box. 
Q. And that would put them all out of commission t 
A. Yes, sir. 
Q. Now all of the lights on the rear of the truck weren't 
smashed, were they Y 
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A. No, not all of them. 
page 210 ~ Q. Just one and possibly two smashed~ 
A. Yes. 
Q. The others were intact so far as any collision with them 
was concerned Y 
A. That is right. 
Q. When you got out to the scene of the accident you say 
this Ford car was up under the truck? 
A. Partly under the body of the truck . 
. . Q. Under which side of the rear of the truck was the carf 
A. M.ore or less on the right-hand side. Q. On the side on which the skids were placed~ 
A. That is right. 
Q. As a matter of fact, it was considerably to the right, 
wasn't itY 
A. No, it wasn't considerably to the right, but slightly to 
the right. 
. Q. And when yo·u got there the rear of the truck was point-
ing towards the highway? 
A. Slightly. 
Q. And the head of the truck towards the shoulder of the 
road? 
A. That is right. 
Q. And all on the right-hand side of the road 1 
A. All on the right-hand side. 
-... Q. It wasn't near the center of the road, or slightly to 
the left of the center, was it! 
page 211 ~ A. No, sir. 
Q. All on the right f 
A. All on the right. 
Q. Now did you notice· how these skids were situated in 
relation to the Ford car when you got there¥ 
A. Well, the skids were back through the 'vindshield. about 
8 or 10 inches from the girl's head. 
Q. 8 or 10 inches from her head f 
A. From the girl's head. 
. Q. Don't you know, Mr. Rea, that the skids hit the girl and 
crushed her? 
A. When I arrived on the scene the skids were 8 or 10 
inches from the girl's head. . 
Q. Don't you know those skids extended back into the back 
of the carY Did you notice that Y . 
A. No, I didn't notice that. I didn't see that. 
Q. Had it been moved or not before yon got there? 
A. I don't think it had. It wasn't supposed to be. I asked 
questions about that. 
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Q. How far were the skids sticking over the dashboard of 
the Ford carY 
A. It appeared to me, as near as I can remember, the skids 
were about 8 or 10 inches from the girl's head. 
Q. And the girl sitting in the -front seat f 
A. Yes. 
page 212 ~ Q. Did you notice the front seat had been conl-
pletely telescoped back~ 
A. No, I hadn't noticed that. 
Q. You don't know that isn't true, do you~ 
A. The girl was sitting up all right when I was there. 
Q. And you don't know what hit the girl '1 
A. Not for sure. 
Q. And you didn't see the skids extending into the back 
of the carY 
A. No, sir, I didn't. 
Q. Now these skids were placed in that truck in about the 
same way they are now? 
A. Yes, sir. 
Q. There was nothing to hold those skids to the body of the 
truck, was it; no ropes around them Y 
. A. I don't know. I don't know just how they were fastened 
on. 
Q. They weren't nailed down1 
A. 'V e do nail them down sometimes. 
Q. I am asking about these particular skids. ""\Verc these 
nailed do'vn Y · 
A. Not that I know of. 
Q. There was no light on the end of. those skids, was there? 
A. Not that I know of. . 
page 213J Q. Simply a little rag. Was that on there at 
the time? 
A. Yes, sir. 
Q. Now this picture shows that the skids are not even up 
against the tractor; it is a space between the wall of the 
tractor and the skids. So it was nothing 'vhntover to hold 
them in there, was there? .. 
A. Not unless they were nailed. 
Q. And you don't think they were nailed f 
A. I say I don't think they were nailed, but I just said 
I don't know whether they were nailed or not. 
Q. Now a skid on the back of a truck going over a long 
distance on the highway with ruts in the road as we have 
now, isn't there a tendency for those skids, even if placed up 
towards the front of the car to begin 'Yith, to work their way 
towards the back? · 
A. I don't know. 
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Q. You know as a matter of fact that is true, don't you Y 
A. I don't know whether thev would or not. Those skids 
'vere oak and mighty heavy. " 
Q: You put these blocks in here to keep that heavy tractor 
from coming· down, don't you Y 
A. Yes, sir. 
Q. It would be a tendency on its part to come out in the 
road, wouldn't itY 
A. Yes, but that tractor will roll of itself. It rolls on 
those tracks. 
page 214 ~ Q. The reason you put a rear on a wagon is 
to keep things from falling out in the road, isn't 
it? That is true, isn't it? 
A. Yes. 
Q. The very purpose of an obstruction to the rear of a car 
is to keep the contents from moving themselves right out 
in the road. Now isn't it perfectly reasonable those skids 
could have bumped and ju1nped even if you put them up 
against the front of the truck and extended out a considerable 
distance? 
A. It is possible. 
Q. Mr. Carter said that was a 3 or 3% ton truck. Is that. 
about right? 
A. I think it was, yes, sir. 
Q. What is the normal load you carry on that truck~ 
A. Well, you usually load them at least 50% overload. 
Those truck would carry that without any trouble. 
Q. That tractor weighed 6lf2 tons, according to Mr. Carter. 
A. Yes, sir, that is right. 
Q. That is right much overload, isn't it? 
A. It is not too much for that truck. 
Q. And the skids weigh right much, too, don't they? 
A. Yes. 
Q. There was no injury to the physical part of the truck 
other than this mere frail understructure, was 
page 215 ~ there? 
Mr. Moss: Who said anything about being frail; 
Mr. Ambler: Anybody would assume it to be more frail 
than the steel body. 
A. The chassis of a car is always stronger than the body. 
Q. The place where the car hit you can see scars on the 
truck, can you not? · 
A. Yes. 
Q. But the main injury was to this underwork? 
A. Yes. 
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Q. Where the car went up under the truck.~ 
A. Yes. 
RE-DIRECT EX.A.~IINATION. 
By Mr. Moss: 
Q. Mr. Ambler asked you about these rear lights on the 
back. I understand when you saw the truck out there one 
marker light was left on the left side and the right marker 
light was knocked off and the rear light was knocked off; is 
that right? 
A. That is right. 
Q. Now you also said that the battery connection was torn 
aloose? 
A. Yes. 
Q. What effect did that have on the rear lights Y 
A. You wouldn't have any lights at all and on 
page 216 r that particular truck you couldn't run because 
that was a battery-ignition truck. 
Q. Is that soY 
A. Yes, sir. 
Q. Well, when those lights blew out you couldn't run the 
truck? 
A. No, you could run the truck probably with the lights 
out, but the battery being broken aloose you couldn't run the 
truck or have any lights either. 
Q. In other words, you couldn't start your motor? 
A. That is right. 
Q. Is that a fact? 
A. Yes, sir. 
Q. So, then, after these lights blew out there on the high-
way would it have been possible for Taylor, the driver of 
this truck, to have moved it to a different position? 
The Court: He just testified to that; said he couldn't start 
it. 
By Mr. Moss: . 
Q. Did I understand you to say that, that you couldn't move 
it? . 
A. When the battery was broken aloose. 
page 217 ~ RE-CROSS EXAMINATION. 
B.y Mr. Ambler: 
Q. When the lights go out you can still run the truck, can't 
you? 
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. A. Oh, yes. 
Q. ·But what you mean was that after the battery had been 
knocked aloose after the accident that then it is pos::;ible 
the truck couldn't be moved Y 
A. After the battery was broken aloose it was impossible 
to have either lights or run the truck under its own power. 
Q. That, of course, was after the accident and not before. 
You didn't see any lights on the truck at all, did you 1 
A. No, I didn't. 
Q. And, of course, you don't know whether it had any lights 
on it at the time of the accident t 
A. I tried to make a temporary repair of the lights out 
there at the time, but it was impossible to do it on account 
of the battery terminals being broken. 
RE-DIRECT EXAMINATION. 
By Mr. Moss: 
Q. You said those skids were 16 feet. What was the width 
or thickness f 
A. I believe they were 4 by 10, oak. 
Witness stood aside. 
page 218 ~ HENRY C. ~iOORE, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA~IINATION. 
By Mr. Moss: 
Q. State your name and occupation .. 
A. I:Ienry C. Moore; chief deputy clerk \vith the Division 
of Motor Vehicles. 
Mr. ~foss: It is stipulated between counsel that as shown 
in picture '' H'' the Ford two-door sedan bore at the time of 
th~ accident 1934 license number 22055. 
Q. Mr. ~foore, \vill you tell us upon .January 1, 1935, \vho 
was the owner of a Ford two-door sedan l1earing license num-
ber 22055? . 
A. 1934 license 22055 was issued to B. W. Ferguson, whose 
address is 4514 Leonard Parkway, Richmond, Virginia. The 
license was issued for a Ford two-door sedan. 
Q. Did that gentleman have that license upon January 1, 
1935Y 
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1\tir. Ambler: We admit that. 
By lVIr. Moss : , 
Q. Now tell me the type of car it is. 
page 219 ~ A. This license was issued for a Ford two-door 
sedan, V -8 motor, motor number V 18-109390; its 
color was black; wire wheels; year built, 1932; V-8 model. 
Witness stood aside. 
page 220 ~ L. L. I\:NAPP, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAlVIINATION. 
By ~{r. Moss: 
Q. You are Mr. L. L. l(napp? 
A. Yes, sir. 
Q. What is your profession? 
A. Junior meteorologist, U. S. Weather Bureau. 
Q. vVhat does that mean f 
A. Well, that means I am first assistant to the Weather Bu-
reau man. 
Q. Have you your records there of January 1, 1935 Y 
A. I have. 
Q. Will you open them f Upon ~f anuary 1, 1935, at what 
time did it rainY 
A. It rained in the early morning beginning-down past 
midnight fro111 the night before and ended about 5 o'clock 
in the morning and then had a slight sprinkle from 7 :35 to 
10 o'clock in the morning; very light sprinkle. 
Q. So on December 31st-you said midnight? 
A. 1\Hdnight fron1 the 31st of December. 
page 221 ~ Q. Up until what time 1 
.A. Up until 5 o'clock in the morning. 
Q. Was tl1at a heavy downpour~ 
A. No, sir, only .09 of an inch; very light. 
Bv the Court: 
·Q. To 5 o'clock January 1st? 
A. Yes, sir. 
Bv Mr. Moss: 
.. Q. Then had a sprinkle· at what time? 
A. Between 7 :35 and 10 ·o'clock, but very light; amount too 
small to measure; what we call a trace. 
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Q. It stopped at 10 .A. M., January 1, 19·351 
A. Yes, sir. 
Q. Fron1 then on up until 9:30 P. M. or rather 10 P. J\1:. 
what was the condition of the sky-say from 10 in the morn-
ing until sunsetT 
A. From 10 o'clock until1 o'clock in the afternoon; cloudy; 
from then on until 6 o'clock it was partly cloudy, and then 
cleared up after 8 o'clock; there were no clouds. 
Q. So between 9:30 and 10 P. M. the sky was clear~ 
A. Yes. 
Q. Stars shining~ 
A. Yes. 
Q. Any moonf 
A. No, sir, the moon set at 1:32 in the after-
page 222 r noon. In other words, all the moonlight was in 
the daytime when the sun should have been shin-
Ing. 
Q. What was the condition, if you know, between 9:30 P. 
M. and 1.0 P. J\II. of the roadway; was it dry~ 
A. So far as I know it should have dried up by that time 
of night. 
Q. Now rnay I ask you this: do you have your records of 
May 26, 1936 Y 
.A. Yes, sir. 
Q. That was last Tuesday, wasn't itf 
A. Yes, sir; May 26th, Tuesday. 
Q. What time did the moon set' 
A. The moon set at 12:05 A.M. on May 26th-I mean 12:05 
A. J\1[. on the 27th. 
Q. What was the condition of the sky between 12 mid-
night and 1 :15 .A. M. of J\fay 27th as compared" with the con-
dition of the sky on January 1, 1935, between 9 :30 P. M. and 
10 P. M. so far as it affected visibility? 
.A. May I ask you a question Y 
Q. Yes. 
A. Are you talking about May 26th or 25th 7 
Q. What was last Tuesday? 
A. Last Tuesday was the 26th. 
Q. That is what I am talking about. 
A. The 25th was the time you were out there 
page 223 ~ and asked me about that record. 
Q. The 25th~ I am wrong; May 25th. Go back 
to Mav 25th and tell me when the m<'>on set. 
A. i1 :36 P. M. 
Q. Now between 11 :36 P. M. of May 25th and 1 :15 or 1 :30 
A. J\f. of 1\tlay 26th what was the condition of the sky as com-
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pared to January 1, 1935, at between 9 :30 P. M. and 10 P. M. 
as to visibility¥ 
A. As to visibility the condition should' have been prac-
tically the same. 
Q. And were they 7 
A. So far as I know. I was up late that night and it would 
have been practically the same as far as I know. 
Q. Yon recall Mr. Bremner and I came over to see you the 
morning of the 25th 7 
A. Yes, sir. 
Q. And we asked you at what time the condition of the 
sky would be the same Y 
A. Yes, and I took special notice that night to notice the 
condition of the sky. 
Q. And the condition of the sky you say was the same! 
A. Practically so .. 
The Court: Was there a full moon on the night of the 
25th? 
I\£r. Moss: It set at 11 :36 P. M. 
page 224 ~ By the Court: 
Q. What was the condition of the moon 7 
A. It was a new moon on the 20th of May. 
By Mr. I\{oss: 
Q. This year 7 
A. Yes, sir. It is just approaehing full now; first quar-
ter on the 27th of May. 
Q. In any event, the moon had set? 
A. Yes, it had already set; it was no moonlight. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. I(napp, what kind of moon was it on January 1, 
1935? 
A. There was a new moon on the 5th of January, 1935. 
Q. New moon? 
A. Yes, sir. So it wasn't quite the same, but as far as 
the moon phase was concerned it was very near to it. 
Q. On the 1st of January, 1935, there was no moon at all 
in the sky? 
A. No, sir, not a night. 
Q. The new moon didn't come until the 5th of January¥ 
A. On the 5th of January, yes, sir. 
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Q. But on May 27th there was a first quarter moon, wasn't 
thereY 
A. Yes, sir. 
page 225 ~ Q. So there was quite a difference in the moon 
itself at that time of the yearY 
A. In the moon itself¥ 
Q. Even if the moon has set is not its reflection somewhat 
shown in the sky by the lightness of the heavens Y 
A. At that phase of the moon I don't think there would be. 
Q. There is· bound to be some, isn't it~ 
A. I doubt it very much. 
Q. Isn't it also true the moon is in a different position 
this time of the year corresponding to the earth than in J anu-
ary~ 
A. I am not up on astronomy; I couldn't tell you about 
that. 
Q. Isn't it also true that visiblity in the springtime is bet-
ter than in January Y 
A. Well, now, it is possible at times that it is, but it is 
possible it would be worse. 
Q. You have never studied astronomy~ 
A. No, sir, I never studied astronomy. It is a lot of dif-
ference between that and meteorology. 
Q. The position of the sun is different at those times, isn't 
ilY · 
A. Yes, sir. 
Q. The sun reflects on the moon, doesn't itt 
A. I don't know. 
page 226 ~ RE-DIRECT EXAMINATION. 
By Mr. Moss: 
Q. At any event the nioon had set at 11:36 P.M. Y 
A. Yes, sir. 
Witness stood aside. 
page 227 ~ D. G. S~fiTH, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA1.1INATION. 
By Mr. Moss: 
Q. What is your name, please, sir1 
A. D. G. Smith. · 
Q. l\Ir. Smith, ~hat is your occupation 1 I 
. I 
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A. Surveyor and engineer. 
Q. Do you know ~Ir. Charles H. Fleet' 
A. Yes, sir. 
Q. Did you go with him this morning at our request to make 
an examination of that portion of the Midlothian Turnpike 
between what we have referred to in this case as a road on 
the left con1ing towards Richmond, designated as the Flippo 
road! . 
A. Yes, sir. 
Q. Now from that point-from the Flippo road to the rail-
road tracks-you saw the railroad tracks? 
A. Yes, sir. · 
Q. Is there any -knoll between that road and the railroad 
tracks? 
page 228 } A. There is a slight rise there, but I hardly 
think it ·would be desig·nated as a knoll. 
· Q. Is the visibility good? 
A. Perfect. 
Q. If a person ·were sitting in an automobile, a Ford two-
door sedan, can you see ahead? 
A. Yes, sir. 
Q. What is your vision? 
A.- You can see beyond the railroad track-from that point 
on to the railroad track and beyond probably 300 or 400 feet 
beyond the railroad track. 
Q. Is your vision good? 
A. Yes, sir. 
Q. Ifow much rise is there in that road' 
A. Slightly less than 2 feet, l think. 
Q. So if a person were seated in an automobile, he would 
be above the rise, wouldn ~t he' · · 
A. Oh, yes. . . 
Q. And you tell the jury is it no· knoll there 1 
A. It 'vould hardly be-it is a slight rise in the road, 
whether you designate it as a }{noll or rise or 'vhat. 
Q. It doesn't con1e up abruptly and drop? 
.. A.. No, a ve1~y gTadual slo.pe ; very gradual. 
vVitness stood aside. 
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page 229 ~ A. B. ANDERSON, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
I 
DIRECT EXA~iiNATION. 
By Mr. J\tloss: 
Q. What are your initials, l\{r . .Anderson? 
A. A.B. 
Q. Where do you live 1 
A. 1305 McDonough Street. 
Q. You are the husband of the lady who testified yester-
day? . 
A. Yes, sir. 
Q. The one who works up at Thalhimer'sf 
A. Yes, sir. · 
Q. Mr. Anderson, by whom were you employed the latter 
part of December, 1934, and first of January, 19357 
A. Atlas Baking Company. I was working for myself, had 
my own truck, but got my bread from them; working on com-
mission. 
Q. Your truck had the Atlas sign on itf 
.A. Yes, sir. 
Q. On the night of January 1, 1935, did you see Mr. Mac-
~,arlane' 
page 230 ~ A. Yes, sir. 
Q. You have seen him here today, haven't yon? 
A. Yes, sir. 
Q. Was he driving your truckY 
.A. Yes, sir. 
Q. At what time do you reckon? 
.A. I don't know; it was at night. 
Q. Were you in the truck with him? 
.A. Yes, sir. 
Q. And your wife 7 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Anderson, you don't know anything about the ac-
cident at a11. do vou? 
A. No, sir, I don't; I was asleep. 
Q. You all had been out to the Old Dominion Club, I be-
lieve? 
A. Who? I hadf 
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Q. Had youY 
A. No, sir. My wife went out to get Mr. MacFarlane to 
work for me the next day; went out to his home. 
Q. You don't know what happened, do you Y 
A. No, sir, I don't. 
page 231 ~ RE-DIRECT EXAMINATION. 
By Mr. Moss: 
Q. You say you found MacFarlane at the Dominion ClubY 
A. No, sir. I said we went to Mr. MacFarlane's home after 
him. He asked me had I been to the Dominion Club; I told 
him no, I had been out to Mr. ~IacFarlane's home and he 
was bringing me back to Richmond and was going to take 
the truck back home. 
Q. He didn't work for you that day, but was going to work 
the next day? 
A. The next day. 
Q. He didn't work for you that day? 
A. No, sir, that day was a holiday. 
Q. Did you work that day, January 1st? 
A. No, sir; that was a holiday. 
Witness stood aside. 
page 232 ~ J. E. TAYLOR (Col.), 
being recalled in behalf of the defendant, testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. Taylor, you testified yesterdayY 
A. Yes, sir. 
Q. Now there are some questions that I want to ask you in 
addition to what was asked you yesterday. I understood you 
to say that when the collision occurred you were backing out 
of the truck and you were thrown to the ground. Is that cor-
rect? 
A. Yes, sir. 
Q. Did you see or have any occasion to look for either a 
road leading to the right or to the left before your lights 
went out? 
A. No, sir. . 
Q. Or before the accident occurred? 
A. No, sir. 
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Q. When you were getting out of the car and before the 
collision· where had you intended going Y 
· A. To the service station in front of me to get 
page 233 ~ some help. 
Q. For what purpose 1 
A. To get some help. 
Q. Was the service station open¥ 
A. Yes, sir. 
Q. Lights burning? 
A. Yes, sir. 
Q. That service station is beyond the railway crossing, isn't 
itY 
A. Yes, sir. 
Q. Now exactly where was this truck parked or stopped 
at the time of the collision f I mean with reference to the road 
that leads to the left. 
A. Right across from the road on the left. 
Q. Do you remember the U. S. Tire Carr Woodall sign 
over on the right-hand side out in that field going towards 
Richmond¥ 
A. Yes, sir. 
Q. Well, now, where was the truck with reference to itf 
A. The truck was just kind of catabias opposite of it. 
Q. You mean nearer Richmond Y 
A. Nearer Richmond. 
Q. Now when it struck the truck-when the collision oc-
curred was that truck moved forward any distance f 
A. A distance of about 3 or 4 feet. 
Q. Which way did it knock you f Just tell tbe 
page 234 ~ jury that. · 
A. It knocked me to the left, knocking the front 
part of the truck around to· the left and knockei;]. me off; car-
ried the front part of the truck left more than it did forwai·d. 
Q. Did it knock your rear light off1 
A. Yes, sir. 
Q. Now those skids that you had in there, what was the size 
of those skids, do you know-the length and width and thick_. 
nessY · 
A. About 4 feet-31!2 or 4 feet in width-inches, I mean,-in 
width and 14 inches wide and about 16 feet long. · 
. Q. Did ·you see this tractor and those skids put on at Roa-
noke? 
A. Yes, sir. . _ . 
Q. I want you to tell the jury. whether or not those skids 
were up against the cab of the body,· up where the cab. is, 
flush up against it Y --
James M. Ferguson v. Virginia Tractor Qo., Inc. 141 
\ 
A. Yes, sir, up flush with the back of the truck. 
Q. Are those skids heavy or light? 
. A. Very heavy; takes two men to handle them. 
- Q. Two men to lift them? 
A. Yes, sir. 
Q. Did you know those roads were there until after the 
accident~ · 
A. No, sir, not until after the accident. I noticed the one 
to the left that night and the one that was on the 
page 235 ~ right seemed to be "like a path, just like you drove 
a car down through ·it. 
Q. You noticed that after the accident1 
. A. J ust .. a <;lay or two. aftei~ the accident on the right, but 
the one on the left I noticed that night after the accident. . . 
Q. \Vhat called your attention to the one on the left after 
the accident? . . · 
A. Mr. 1\Iahone put his car in there. 
Q. Who is Mr. ~Iahone. Who came over there with Mr. 
Mahone? 
A. :M:.r. Bolling and 1\ir. Rea. · 
Q. you say they drove their car up in there? 
A. Yes. 
. .. 
Q. Th~t is what called it to your attention 7 · 
A. That called my attention to that road being in there. 
Q. Did you know. the depth of the ditch on the right-hand 
side of t~at road coming to Richmond' 
A. No, sir, I didn't. 
CROSS EXAl\iiN ... t.\.TION. 
By Mr. Ambler:_ . . . . . 
Q. It is not any ditch there at all except possibly a 6 inch 
gt11ly, is it? . · · -
A. I didn't know it until after the accident. 
Q. You have seen it since¥ 
page 236 } A. Yes, just about 6 inches. . 
Q. 'Just a small, tiny gullyf 
A. Yes, sir. . 
Q. And you stopped your truck right across from· the road 
to the left leadinp; to J\!fr. Flippo's ~ . 
A. Y ~s, over to the left. I stopped my truck ·over ·across 
from that. 
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RE-DIRECT EXAMINATION. 
By Mr. 1\!Ioss: 
Q. There is one thing I forgot to ask you. After this col-
lision did you go back to this car that ran into you 1 
A. The car at the back~ 
Q. Yes. Did you go back to see what happened? 
A. Yes, sir. 
Q. What did you do? 
A. I tried to open the door. 
Q. What else did you dot 
A. I couldn't open the door. 
Q. vVhere was Mr. Ferguson? 
A. Mr. Ferguson was sitting in the seat towards the left, 
on the left side. 
Q. Who to·ok him out of the cart 
A. I wasn't there when they took him out of the car.-
. Q. Did you make any effort to stop any cars? 
page 237 ~ A. Yes, sir. 
Q. Tell this jury what you did. 
A. Three or four cars passed after the accident; they 
didn't even stop and the way I stopped a car I looked over 
on the side of the road and found a piece of white paper 
laying there and I took a match and struck the match and 
stood in the middle of the road and started yelling and this 
car slowed down for the railroad track and then he speeded 
up again and I continued to wave my piece of paper and this 
fellow ran up in front and stopped. 
Q. That car was coming from Richmond that finally 
stopped! 
A. Yes. 
Q. You say you had a piece of paper lit waving it? 
A. Yes. 
Q. Did you holloa Y 
A. Yes, yelling. 
Q. Before you lit the paper? 
A. Before I lit the paper, too, but to make sure they would 
stop I found this piece of paper and lit it. 
Q. What was it you were saying? 
A. Calling for help. 
Q. Did you a~k anybody to stopf 
A. Yes, sir, and just yelled. Cars passed and I yelled to 
them, but they would slow up and continue to go on. 
Q. Some witness said yesterday the yelling 
page 238 ~ was: ''Nobody will stop; nobody will stop.'' Was 
that you? 
I 
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A. Yes, sir . 
.. · Q. Do you remember Mr. Flippo coming down there, the 
gentleman who lives on the left coming to Richmond 
A. I just couldn't rem·ember that. Q. You said several cars did come by there and wouldn't 
stop Qr didn't stop 7 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Finally a whole lot of cars came there and stopped after 
the accident? 
A. After the accident, after the officer come there. 
Q. Three or four passed before you could stop any? 
A. Yes, sir. · 
Q. In other words, a good many cars were passing back 
and forth there after the accident, but only one you men-
tioned passed before the accident Y 
A. Yes, sir . 
. Q. There was no traffic on the road before the accident? 
A. No traffic on the road before the accident. It was a 
space of time about ten minutes before I got a car to stop, 
but during the ten minutes three or four ears passed. 
page 239 ~ RE-DIRECT EXAMINATION. 
By Mr. Moss: 
Q. Did you get out of your cab at any time before this col-
lision occurred? 
A. No, sir. 
RE-CROSS EXAMINATION. 
By Mr. Ambler: 
Q. You deny that you were around the front and left of your 
truck? 
A. Before the accident? 
Q. Yes. 
A. Yes, I deny that. · 
Q. You deny that you waved any light or match in the road 7 
A. Yes, before the accident I deny that. 
Q. Was anybody else with you? 
A. No, sir. 
Witness stood aside. 
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page 240 ~ CHARLES H. FLEET, 
being recalled in behalf of the defendant, testi.; 
fied as follows : · 
DIRECT· EXAMINATION. 
By Mr .. Moss: 
Q. In addition to '\Vhat I asked you yesterday I want to ask 
you. some more questions. Did you go out on Midlothian 
Turnpike this morning at my requestt 
A. Yes, sir. · 
Q. And ~fr. Bremner's requestt 
A. Yes, sir. 
Q. Who went with you 1 
A. ~Ir. D. G. Smith. 
Q. The gentleman who testified this morning? · 
A. Yes, sir. 
Q. Now did you make any measurements or notations or 
examination of the road from what \ve refer to here as the 
Flippo road or near that road, the one that leads to the· left 
coming to Richmond, up to the railroad tracks¥ ' · 
A. I took levels from the pole across the road. from· the 
Flippo road every 100 feet to the railroad. ·· :_ · 
Q. Did you find any knoll between the telephone 
page 241 ~ pole and the railroad track¥ . 
A. The road at the telephone pole or the Flippo 
road, traveling towards Richmond, is on a slight incline and 
continues for about 200 feet and then gra.dually rolls over to a 
little drop towards the railroad until it gets there. Now I 
have the levels if you care for them every 100. feet down 
there. 
Q. All rig·ht, give them to us. . 
A. I used an elevation of 100 at the telephone pole. No'v 
at 100 feet east of that, which would be about 60 feet to-
wards l~ichmond from the Flippo road, it 'vas 101.62; in other 
words, the· road had risen about 18 inches in going 100 feet. 
At 200 feet the road had gone-the elevation \Vas 102.48; that 
is, 21h foot rise in going· from the pole 200 feet towa.rcl" Rich-
mond. Then it gradually begins to fall again. At 300 feet 
it was 101; tliat 'vas just 1 foot above the road at the tele-
phone pole. Then at 400 feet it was 98.95 or about 99 feet-
I mean elevation, which would be 1 foot below the road at the 
telephone pole, and it is practically the same then at the rail-
road. In other words, there is a slight rise to a· point like · 
that, but if you are in an automobile at. the telephone .pole, 
a car coming towards Richmond, it is plainly visible all the 
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· . way to the railroad, across there and on down 
page 242 ~ towards Richmond 300 or 400 feet. You lose the 
sight at the lowest place or where the knoll cuts 
off, the main dip, you might lose sig·ht of the tires, that is all, 
of the car; the rest is plainly visible. 
Q. In other words, you can see everything· above the tires 1 
A. Everything above the tires and then a little farther you 
can see the tires. 
Q. The tir(:ls you speak of you are speaking of tires on a 
pleasure car or the tires on a 3-ton Pierce Arrow truck Y 
A. The tires on. a pleasure car. Standing ·in the road just 
a little bit towards Richmond from· the telephone pole I can 
see the railroad track, standing· up there looking at it.· So 
you se~. it i~ v~ry·little. obscured, if anything. . . 
Q. If you were seated in a Ford 1932 model sedan from 
your waist line up would be above this rise you speak of Y 
A. Well, above it. 
rrhe Court: Doesn't that depend how tall a man is¥ 
1\Ir. 1\:foss: I don't think so because the body of the car is 
above the tires. 
CROSS EX.Al\IIN.ATION. 
By ~Ii·. An1bler: 
· Q. Mr. Fleet, there is, however, a. slight incline 
page 24? ~ just bey_9nd the railroad track, isn '.t it l · 
A. Beyond the railroad which way¥ 
Q. Going from Richmond. . . . . . 
A. It goes up on the railroad track, the first 40 feet is. prac-
ti~apy le~el, it _goes up about 1 inch, .and then the next· 400 
feet it· goes up about 2: feet and then from the.re . just runs 
ovet: a1id drops back slightly on the other side. . · 
Q. In other words, wheth~r you _call it an inch or what, it 
i::; an incline 1 · . 
A. A sligl1t rise; grad.ually rolls over 011 the .top and goe_s 
down each way. . . . . . . 
Q. \Vhile you can see over ~hat in the daytime do you know 
whether you can s .. ee at nighf or not f 
A. Yes, sir. · · 
(~. Have you tried it? 
A. Yes, sir. 
· (,J; Ta]ce this as a rough idea; say this is the railroad track, 
this is the ~light in~line -qp beyond that and. dipping down 
and then to the other hill, just a rough idea-
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!tfr. Moss: Let's see if that is correct. I don't know how 
much drop you have in there. 
Mr . .Ambler: It is just a rough idea of the road. 
page 244 ~ Q. Is that just a fair representation of how that 
road dips there, without being· correct~ 
A. That does very well. · 
1\tfr. 1\tfoss: May I ask at this time do you contend this ac-
cident occurred between the Flippo road and the railroad 
crossing? 
Mr. Ambler: No, I am just trying to bring out things you 
cross examined on. 
Q. Now if a car is coming· up on this slight incline, its head-
lights are skyward, are they not Y 
A. If the lights are properly adjusted the lights tilt down 
and I would say they would come close to being level. It is 
about an incline enough to take care of the slope of the head-
lights. 
Q. 2% grade? 
A. Just slightly under 2% grade. 
Q. A 2% grade tilts the front of that car up, doesn't it 1 
A. Very little. That is 2 feet in 100; that would be 1 foot 
in 50, which would be 6 inches in 25 and it would be 3 inches 
in 12% feet. So, you see, a car would be 3 inches out of level 
on a 2% grade. 
Q. Even 3 inches out of level with the dip beyond the knoll, 
it still throws those lights if going on a level up on a level 
with that incline; isn't that true¥ 
A. Just about. 
Q. If this illustration is anything at all fair, 
page 245 ~ it would project that .light along there and throw 
it upY , 
A. That is going away from Richmond? 
Q. That is what we have been talking about, and as it came 
to the knoll it would be thrown out across there and as it 
went down the knoll the lights would also? 
A. Yes, sir. . 
Q. And the same thing would apply coming from the other 
wav~ 
A. Mr. Ambler, the lights coming over these hills throw 
down there in the customary 'vay and you can see either way 
because I have tried it. 
Q. I am asking you about the physical facts; please don't 
argue with me. 
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Mr. Moss: He is trying to answer your question. 
Mr. Ambler: No, he isn't. 
Q. Mr. Fleet, I know you want to answer this question; you 
have answered it before that a car-the headlights would 
he on a level with the car, whichever way they project; if it 
was 2 inches up, it would be 2 inches up on a straight line, 
wouldn't it? You don't expect the beams to project through a 
knoll? 
A. No, they won't project through a hill. 
Q. And that same thing would apply to this knoll or any 
other knoll Y · 
A. No, sir. 
Q. It wouldn't? . 
page 246 ~ .A.. No, sir, because all knolls are different and 
would have entirely different effects on the light. 
Q. Of course, all knolls are different, but if there was a 
knoll the car lights-what I am trying to get at the beams 
would project on a straight line from whatever elevation Y · 
A. The headlights . are tilted downward on every car, if 
they are properly adjusted, to hit the road at a certain· num-
ber of feet from the car if the road is level. Now this par-
ticular knoll on both sides is just about enough to .throw 
that light right on down the road. 
. RE-DIRECT EXAMINATION. 
By Mr. Moss: . 
Q. On the night of May 25th between 11 :40 P. M. and 1 
o'clock A.M. of May 26th were you present on the Midlothian 
Turnpike in the vicinity of this accident and were you pres-
ent in an automobile at the time it was being driven by a 
gentleman by the name of :1\fr. M. H. Bettis! 
A. Yes, sir. 
Q. For what purpose were you in that automobile! 
A. There was a truck placed on the Midlothian Turnpike 
on the right side. 
Q. At what point? 
A. At a telegraph pole opposite the Flippo 
page 24 7 ~ road. 
Q. Is it the one designated on this map here 
as road to Residence? I observe on the left side of this Ex-
hibit ''D'' proceeding to Richmond there is marked ROAD 
TO RESIDENCE and on the opposite side somewhat to-
wards Midlothian is the word POLE. N o:w where was the 
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truck placed or where_ did you see the truck after the test I 
am going to ask you about? 
A. The truck was placed in the side of the road with the 
wheels in the ditch-
.- Q. Ditchf 
A. The right-hand wheels in a little-it isn't exactly a 
ditch, but the sh9ulder there, and the left-hand wheels were 
on the hard surface. 
Q. At what point? 
.A. Rig·ht opposite that telegraph pole. 
Q. And near the sign called U. S. Tires-Carr Woodall¥ 
A. That is right. 
Q. Now about how far is that residence of 1\{r. Flippo from 
this road over in the field there f 
A. I don't imagine that-it is 500 or 600 feet. 
. Q. You say you 'vere present in an automobile being driven 
by Mr. Bettis when a certain test was made1 
.A. Yes. 
Q. When that test was made did you know the exact loca-
tion of the truck before you came down the road Y 
- A. The truck was placed there after I had gone 
page 248 ~ by. 
Q. Where did the automobile start from on the 
test¥ 
A. We went up here to this place called Nevins Used Cars, 
a little garage. there, and the truck it seems had misunder-
stood and gone below there. Then the truck came back and 
went down the road and turned pff the lights and stopped. 
· Q. What is the distance from the Nevins place, or the used 
car place that you see on your Exhibit "D", down t'o whe1~e 
thi~ truck was parked t · 
A. About 600 feet. 
Q. 1\{easure that, please. 
A. It is 655 feet. 
Q. Now as you came down the road with 1\{r. Bettis driving 
the lights on the truck were out, were they not? · 
A Yes, sir. 
Q. At what speed was Mr. Bettis driving·i 
· ~-A. A round 25 to 30 miles an hour·. 
Q. Now what kind of a car was Mr. Bettis driving~ 
A~ Ford. · 
Q. What model, if you know? 
; A. It looked like it had· been used sometime; I do·n 't know 
tb~ year. 
- -Q. We can show that. At-25 miles or· 30 miles an honr7 · 
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whichever it was, at what point to the rear of 
page 249 ~ that truek was the truck and all of it plainly 
visible? · 
A. We eame over this hill and the lights shone rig·ht dnwri. 
the road perfectly, as I said before; both of these grades were 
such that the lig·hts shone right down there. The only visi-
bility we had was from the lights of the car; it was just pitch 
black when your lights were shut off because we tried it. Com-
ing down there at 380 feet you eould see there was something 
in the road; at 350 feet you could see the trtick and make 
out it was a truck and then, of eourse, as we came closer why 
the thing became plainer and plainer. 
Q. At 350 fe-et was it plainly ·visible &1 
A. Plainly visible as a truck. 
Q. Not lighted f 
A. No lights on it. 
Q. What kind of truck was parked there in the road Y 
A. It was-I don't know the make of the truck, didn't 
look; it was a reddish colored truck or tan. 
RE-CROSS EXAMINATION. 
By Mr. Ambler: 
Q. " 7hat color was the truck f 
A. It had been painted red, but it wasn't ·much of any par-
ticular eo lor; about the worst color you could have to see. 
Q. RedL 
p~ge 250 ~ A. The paint was badly abused on it; looked 
like it had. been painted a reddish color. 
Q. Now what kind of a car were you riding in? 
A. I was in a Forcl. 
Q. You ~eren 't driving the Ford, were you? 
.!. No, su. . . 
t~. You had completely clear vfsio~, sitting in the front 
seat looking? 
A. Through the windshield. . 
Q. And you had your mind on looking for that truck,. didn't 
you? · 
.A. \Vhy I .would say yes, sir. . . 
Q. Certainly, you did. You were trying to find that truck 
at the first possible chance you could, isn't that tr.ue ¥ 
A. ]f you put it that way,. I would say_ yes ... 
Q And, as a matter of fact, that is what you went out 
there for1 . 
A .. Yes, sir. _ . . : 
Q .. /\.nd that is, of course, what .you, as a professional man, 
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werH employed to find out for t~ese gentlemen; isn't that 
true~ 
A .. Ye~, sir. 
Q. Now there is nothing defective about your eyesight, 
is it? 
page 251 ~ A. No; I think I have as good sight as the 
average. 
Q. Most engineers have very good sight, haven't they? 
A. They have to. 
Q. You weren't driving the car; you didn't have your mind 
on the management of the car at all? 
A. I saw the truck before the man driving the car saw it; 
he stopped at 350 feet. I didn't tell him to put the brakes 
on. 
Q. He was driving the car and you had your mind on peer-
ing through the windshield 1 
.A. He stopped the car when he saw it. 
Q. He didn't see it until after you saw itt 
A. 350 feet from it. 
Q. You had your bright lights on, I presume 7 
A. Just the standard light I was told on it. I didn't ex-
amine to see, the candle-power. They say they are not as 
bright as the lig·hts on my Chevrolet. 
Q. It was a Ford carY 
A. Yes, sir. 
Q. You hacl your bright lights on t 
A. I don't know. 
Q. You would have known if the dim ones were onY 
A. I suppose the bright lights. Nothing was said about 
the lights on the Ford car at all that I heard. 
Q. You didn't try coming down there with any 
page 252 ~ approaching car with headlights in your face, did 
yout 
A., No, sir, but I stood up there on the hill and watched a 
number of ears come by. 
Q. You didn't also try dimming your lights and going down 
and trying to see this red truck, did you f 
A. Personally I didn't, no. 
Q. And the man in the car didn't Y 
A. Not that I know of. I don't know what lights he had 
on; it wasn't discussed. 
RE-DIREC.T EXAMINATION. 
By }[r. 1\Ioss: 
Q. "\\Then the ear ,came to a stop, as I understand it, these 
lights were the driving lights, is that correct Y 
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A. Yes, sir. 
Q. And at that point the truck was plainly visible! 
A. Pluinlv \'isible. 
Q. And you took a measurement from that point to what 
point7 
A. !fea~ured from the lights to the truck. 
Q. 'Vith whati 
A. Ster:l tape. 
Q. And found what! 
A.. 350 feet. The car was standing and he had seen the 
truck and put the brakes on it and the car was standing at 
·350 f-eet. 
pag·e 253} RE-CROSS EXAMINATION. 
By Mr . .Ambler: 
Q. Did you see him when he went up and parked the truck? 
A. No, sir, I 'vas back down the Midlothian Turnpike 600 
or 700 feet a'vay. . 
Q. You lmew where this accident had occurred, didn't you T 
A. I don't know where it happened now. 
Q. You knew where your measurements had been made all 
a round thi.-5 Flippo road f 
A. llmew 'vhere the Flippo road was. 
Q. You knew this truck was going to be parked somewhere . 
near there? 
A. Somewhere near there. 
· Q. You had your mind not only on finding the truck, but 
~new exactly where you would find it f 
A. I waR pretty keen on trying to see it. I didn't know 
exactly where it was. I wanted to see it and that is the dis-
tance I could see it very plainly. 
\VitnHRS stood aside. 
page 254 } . M. H. BETTIS, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv·Mr. Moss: 
WQ. You are Mr. M. H. Bettis? 
A. Yes. 
Q. You are employed by whom 1 
A. Universal Motor Company. 
Q. In what capacity! 
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A. Salesman. 
Q. Now last Monday, May 25th, did the Universal Motor 
Company own a 1932 model two-door Ford sedan! · 
A. Yes, sir. 
Q. Are all of those models the same as to lighting? 
A. Yes, sir, that is correct. 
Q. Now this was a second-hand car you had Y 
A. Used car, yes, sir. 
Q. During the day of 1'Iay 25th did yon send this automobile 
to anyone for inspection so that the lights would be standard 
lights? · 
.A.· To the Richmond Auto Service. 
· · Q. Mr. Birchett runs it Y 
page :!5.5 ~ A. Yes, sir, he does. 
Q. Do you recall meeting Mr. Fleet and my-
self and others out on the J\IIidlothian Turnpike that night Y 
A. I do. 
Q. What time did we meet out there? 
A. ''r e met out there about 11 :30. 
Q. 'Vhat time did this test start Y 
A. About 11 :45-between 11:45 and 12 o'clock. 
Q. Were you driving this car on a test? 
A. Yes, sir. 
Q. '\7ns lVIr. Fleet in the car with yon f 
A. Mr. Fleet,. yes, sir, was in the front seat. 
Q. ....t\.nd who else T 
A. Mr. Palmore, lVIr. Bradley and Mr. Gregory. 
Q. Did you know where the trnclt had been parked down 
the road? 
· A. I did not. . 
·Q. State whether or not you had been advised as to the 
point of the collision. 
A. I had not. 
Q. No one had told you f 
.~..\. No, sir. 
Q. As a matter of fact, you made. the request that yon be 
not told¥ 
A. I did. 
page 256 ~ Q. Now just say what you did. You drove 
down the road at ·what speedY 
A. 25 miles an hour. 
Q. And as you drove on down there-you were drivingV 
A. Yes, sir. · 
Q. When you saw the truck or saw an object which after-
wards developed to be a truck what .did yon do~ 
A. I stopped the car. 
Q. Put your brakes on Y' 
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A. Yes, sir. 
Q. Did Mr. Fleet then make a measurement? 
A. He did. 
Q. With what? 
A. A steel tapeline. 
Q. And whatever Mr. Fleet says that measurement was you 
rely, of course, on that Y 
A. Yes, sir. 
Q. H~ said 350 feet. 
A. 380, I believe. 
Q. Anyway, he made the measurement himself' 
A. Yes, sir. 
The Court: Let this gentleman testify within what dis-
tance he stopp~d his car after he saw the truck. 
page 257 } By ~Ir. ~loss: 
Q. Answer that, please. 
A. I didn't measure that distance. 
By the Court : 
Q. Just approximate it. 
A. I brought the car down to a gradual stop; I would say 
possibly 40 feet. 
Q. Did l\Ir. Fleet n1easure from that distance1 
A. }.,rom where I applied the brakes. 
By Mr. Moss: 
Q. Did he also measure from the front lights to the truck T 
A. I couldn't answer that question; I don't remember. 
Q. Were you in the car with Mr. W. P. Birchett driving? 
A. Yes, sir. · 
Q. Do you know at what speed he was driving' 
A. 45. 
Q. Do you kuo\v how far the truck could be seen ahead? 
A. That 1vas at 350 foot. 
Q. You don't know how long it took ~fr. Birchett to stop 
ariving at 45 miles an hour1 
A. I do not. 
Q. So, as I understand it, :Mr. Bettis, that as soon as this 
object, which afterwards developed to be a truck, \Vas visible 
you applied the brakes Y 
A. I applied· my brakes, yes, sir. 
page 258 } Q. And the distance was taken. You don't 
know wl1ether taken from· the moment vou ap-
plied the brakes or from the stopping? ~ 
A. Back where the tires made the mark on the road. 
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CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Bettis, 'vere you driving the car or just a passenger 
in itY 
.A. I was driving the car at 25 miles an hour. 
Q. You knew a truck was going to be parked along the 
highway, didn't you? 
A. I knew a truck was somewhere there. 
Q. You knew that truck wasn't going to have any lights on 
it, didn't you Y 
A. Yes, sir. 
Q. You did strain your eyes to see if you could find that 
truck at the first possible moment, didn't you Y 
A. No, I didn't. 
Q. Wasn't that your purpose, to see ho'v soon you could 
see itY 
.A. I tried to drive the car just like I would drive on the 
highway at nighttime. 
Q. But you were looking for the truck, were you not, just 
to see how soon you could see it? 
A. No, I wasn't, Mr. Ambler. 
Q. What were you doing? 
pag·e 259 ~ A. I was just driving· my car just like I would 
drive when I drive at nighttime. 
Q. The minute you saw it you stopped instantly. You were 
expecting to see the truck, weren't you? 
A. No. I lmew it was a truck somewhere, but I didn't know 
where it was located. 
Q. What color truck was it? 
A. I couldn't. tell you, sir. 
Q. Your eyesight is perfectly all rightY 
.A. As far as I know, sir. 
Q. Very good eyesight, isn't it? 
A. As far as I know. 
Q. You . don't know anything about how you could see 'if 
your vision was defective to a certain extent, do you 7 
A. No. 
Q. Did you have your bright lights on Y 
A. Yes, sir. 
Q. Did you try coming down there with your dim lights on? 
A. I did not, no, sir. 
Q. Did anybody do it? 
A. I couldn't say. 
Q. Did you try coming down there with an oncoming car 
in front of your face Y 
A. That was tested later. 
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Q. Did you do it? 
page 260 } A. I didn't. . _ 
Q. Did you try driving down there with dim 
lights on, headlig;hts in your face, and pulling the car to the 
right, putting the brakes on Y 
A. I didn't. 
Witness stood aside. 
page 261 } R. H. ·CARTER, 
being recalled in behalf of the defendant, testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. Mr. Carter, on the night of Monday, May 25th, between 
11:30 P. M. and 1 o'clock in the morning of May 26th were 
you out on the Midlothian Turnpike with some other gentle-
men? 
A. Yes, sir. 
Q. The truck that has been referred to as being .parked 
on the roadway, what truck was it? 
A. That was the truck that was in the accident. 
Q. How was it brought out there Y 
A. It \vas towed out there by a \Vrooking company. 
Q. By what wrecking company Y 
A. I think it is the Richmond Auto Wrecking Company. 
Q. The identical truck 1 
A. Yes, sir. . 
Q. Were you in an automobile when a test was madeY 
A. Yes, sir. . 
Q. How fast was the automobile being driven ' 
page 262 ~ at the time you were in the automobile! · 
A. About 45 miles an hour. 
Q. Well, now, did you see the truck? 
A. Yes, sir. 
Q. What was done when th~ truck was first seen 7 
A. The driver put on the brakes. 
Q. And stopped Y 
A. Yes, sir. 
Q. Was a measurement taken Y 
A. Yes, sir. 
Q. What was that measurement? 
A. 350 feet. 
Q. And taken from what pointY 
A. It was taken from the front of the car. 
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Q. After it stopped Y 
A. After it stopped. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Carter, were you driving the carf 
A. No, sir. 
Q. J nst a passenger in it~ 
. A. Yes, sir. 
· Q. And you knew the truck had been parked there f 
A. Yes, sir. 
page 263 ~ Q. ·And you were looking for it~ 
A. Yes, sir. 
Q. And knew it had no lights on it¥ 
A. Yes, sir. 
Q. And you had the car in which you were riding-had the 
bright lights on Y 
A. I think so, yes, sir. 
Q. What time did you start these tests f 
A. I don't know exactly, sir, but it was after 12 o'clock. 
Q. J\!Ir. Bettis said 11:45. Is he about rightY · 
A. It certainly wasn't any earlier than that because I know 
'vhen I rode in the automobile it was after 12 o'clock. 
Q. What date was it f 
A. It was Monday nig·ht, the 25th, I think. 
Q. Monday night, the 25th of MayY 
.A. Yes, sir. 
Q. The moon, according to Mr. l{napp, set at 11:30 that 
night and according· to 1\'Ir. Bettis you all started the test 
within :fifteen minutes after the moon set. 
A .. I dot:r't kno'v anything about that. 
Witness stood aside. 
page 264 ~ C. G. 1\fiLLER, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA:NIINATION. 
By Mr. Moss·: 
Q. You are 1\fr. C. G. ~filler~ 
' A. Yes, sir, that is right. 
Q. Mr. Miller, what is your business? 
A. President of Richmond Battery & Ignition Corporation. 
Q. Where is that located? 
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A. 1319 West Broad. 
Q. Does Mr. W. B. Clements work for you Y 
A. He is one· of the· officers, one of my partners. 
Q. Do you recall on Monday night, May 25th, being out on 
Midlothian Turnpike Y 
A. I was out there. 
Q. Were you in an automobile driven by ~Ir. Clements, in 
which automobile was lVIr. Robert H. Carter-this gentleman 
sitting behind meY 
A. Yes, sir, Mr. Carter and Mr. Birchett. . 
Q. When ~Ir. Carter was in the automobile what kind of 
automobile was used in these tests Y 
p~ge 265 } A. It was a Ford. 
Q. Two-door sedan¥ 
A. Yes ; '31 or '32 model, I don't know exactly. 
Q. N o'v at 40 miles an hour or. whatever the speed was 
when Mr. Clements was driving did you observe any object 
parked down the road 1 
A. I observed an object at 350 feet, a truck parked down 
the road. 
Q. Do you know where the truck was when you went down 
the road? 
A. I knew the truek was down there ; I didn't know the 
exact position. 
Q. You didn't know where the accident occurred Y · 
A. No, I didn't know anything about the accident. 
CROSS EXAlVIINATION. 
By 1\fr. Ambler: 
Q. Were you driving or just a passenger in the carY 
·A. I was a passenger. 
By the .Court : 
Q. F'ront or rear seatf 
A.. Front seat. 
By Mr. Ambler: 
Q. And you had your lights on trying to find this truck? 
A. I was looking for it. 
page 266 } Q. You knew it would .be there and without 
Iig·hts and approximately about where it was? 
A. I knew it 'vas parked down the road. 
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RE-DIR.ECT EXAl\1INATION. 
By ~Ir. Moss : 
,Q. Did you know approximately where it wasY 
A. I didn't know approximately where it was. I knew it 
was down the road. 
Q. Down the road somewhere? 
A. Yes, sir. 
RE-CROSS E4A!fiNATION. 
By Mr. Ambler: 
Q. You knew you would find it on the right-hand side of 
the road? 
A. I didn't know that, no. 
Witness stood aside. 
page 267 ~ ,V. B. CLEMENTS, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr,. Moss: 
Q. You are Mr. W. B. Clements? 
.A. Yes, sir. . 
Q. You are an associate in business with Mr. C. G. Miller 
in the Richmond Battery & Ignition Corporation 7 
.A. Yes, sir. 
Q. You were driving the car at the time Mr. Miller and 
Mr. Carter were in it, were you not? 
A. Yes, sir. 
Q. On a certain test? 
A. Yes, sir. 
Q. And ydu were driving what kind of .automobile? 
A. Ford. 
Q. What kind of Ford and model Y 
A. '32 model A. 
Q. Sedan? 
A. Sedan, yes, sir. 
Q. Two-door? 
page 268 } A. ·Yes, sir. 
Q. Did you have your driving· lights on Ol' 
brig·ht lights or what Y 
A. Ordinary driving lights. 
Q. Such as you use out in the country? 
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A. Yes, sir. . 
Q. Now did you know where this accident had occurred Y 
A. No. I knew approximately, but not exactly. 
Q. Did you know where the truck had been parked! 
A. No, sir, I didn't know exactly. I knew in the neighbor-
hood where it was. 
Q. Going- down the road at 40 miles an hour or whatever 
~twas how far back from the rear of that truck did your lights 
pick the truck up and make it plainly visible7 
A. 350 feet. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Were you driving 7 
A. Yes, sir. 
Q. Had your bright lights on 7 
A. Yes, sir. 
Q. The lights . on Fords sometimes differ in intensity Y 
A. Oh, yes. 
Q. You don't know what kind of lights were 
page 269 ~ on the Ferguson car that figured in this accident, 
do you? 
A. No, sir. 
Q. You didn't try looking at the truck with dim lights on, 
did you? 
A. No, sir. 
Q. Nor did you try looking at it with an oncoming car in 
your face? 
· A. No, sir. 
Witness stood aside. 
page 270-} W. P. BIRCHETT, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Moss: 
.. Q. You are W. P. Birchett? 
. A. Yes, sir. 
Q. You are the owner of Richmond Auto Service Y 
A. Yes, sir. 
Q. How long have you been engaged in the automobile re-
pair business and inspection of automobiles and automobile 
trucks? 
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A. I started this business in 1919. 
Q. Did Mr. Bettis send down to you or did yon send up 
there for a certain Ford two-door sedan automobile to be 
used in certain tests out on the Midlothian Turnpike Monday 
night, the 25th of May Y 
A. Yes, Mr. Bettis sent it down to the Richmond Auto 
Service garage. 
Q. What did yon do with the car with reference to lights f 
A. We put the lights on the test and got the lights just to 
what the State inspection requires. 
page 271 ~ Q. What the State law requires? 
A. Yes, sir. 
Q. Gave them the minimum and the maximum testY 
A. Yes, sir . 
. Q. Put them at the minimun1; if it went over that it is all 
rightY 
A. Yes, sir. 
Q. \tV ere the lights in good condition then Y 
A. Yes, sir. 
Q. And the brakes were adjusted Y 
A. Yes, sir. 
Q. And was a sticker put on the car showing it had been 
inspected? 
A. I don't think it ·was a sticker on it; I am not positive. 
Q. It was a '32 model Ford two-door sedan Y 
A. Yes, sir. 
Q. Look at this picture "H" and if you can tell-I know 
it is a terrible picture-say if it is the same model car ·as 
that. 
A. That is a '32 Ford. 
Q. Now I understand the test was made out there Y 
A. Yes, sir. 
Mr. Moss: This is just cumulative, Judge. There are six 
or seven other witnesses to the san1e effect. 
Mr. Ambler: I don't see any point wasting all 
pag·e 272 ~ that time. · . 
~fr. Moss: I will just abandon the test any 
further. 
The Court: We don't ~ant all that cwnulative testimony. 
By 1\Ir. Moss: · 
Q. Mr. Birchett, did you at the request of ourselves make 
an examination of a Pierce Arrow truck belonging to the 
Virginia Tractor Company and, if so, when did you make 
it ·and where did you make it? 
A. I made it out there-they have a storehouse back of the 
I 
I 
I. 
i . 
I 
I 
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Cinder Block Company back of the roundhouse right opposite 
the Fair Grounds. 
Q. Near the Acca Yards 7 
A. Yes, sir .. 
Q. When was the exan1ination made t 
A. I made it Sunday morning. 
Q. vV11at Sunday? 
A. Last Sunday. 
Q. That was May 31st? 
A. Yes, sir. 
Q. Now you drew a little sketch for me and gave me this 
Sunday sometime, I believe 1 
A. Yes, sir. 
Q. Did the truck bear a sticker or was a sticker 
page 273 ~ on the windshield there as evidence of inspection 
for lights and brakes~ 
A. Yes, sir. 
Q. Did you make a memorandum of the number? 
... -\.. Yes, sir. 
Q. Look at this memorandum and state what it is. 
A. The number on this thing was 536034; that on the wind-
shield showed 1934-35. 
Q. That is the last inspection period up to that time? 
.A. Yes, .sir. 
1\:Ir. ~tioss: I n1ay say this, that the record itself sent by 
the 1\tJ:org·an Oil & Supply Company to the Department of 
1\fotor Vehicles-those records have been destroyed for that 
period. That is the reason the record itself is not here. 
Q. Now this little diagram you have here, what is the size 
of those tires~ 
A. They are 900 by 24. 
Q. With dual tires on the rear? 
A .. Yes. 
Q. \\7hat does that 900 by 24 mean? 
l\ .. tlust means a right good size tire. The average tire on 
nn auto1Y1obile is 20 by 900 or 20 by 850 or 825. 
page 274.} By a Juror: 
Q. Is it about the size of this tire over here 
(indicating a tire in the courtroom)? 
A. That is 975 bv 20. 
Q. It is larger? ~ 
.A. Yes, larg·er around this way, but 24 inches this way. 
This is a bigger tire, higher. 
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By Mr. Moss: 
Q. That over there is a hig·her tire? 
A. No, sir, the 24 inch is the higher tire. 
Q. These tires on the rear of this truck were duals f 
A. That is right. 
Q. That one over there is just singlet 
A. Yes, sir. 
Q. This diagram I have here, looking like I hold it, this 
line across here-what does that represent Y 
A. That is the rear of the truck 
Q. Is that a cross member in there Y 
A. Yes, sir. 
Q. Now the way we are looking you are looking to the rear 
of the truck Y 
A. From the rear to the front. 
Q. Now the first line you see there is what Y 
A. That is the rear end of the frame with the cross member 
and the back of the frame. 
page · 275 ~ Q. Now what is the next thing you see? 
A. The next is another cross member of the 
frame, support in the frame. · 
. Q. And the next place Y 
A. This is a heavy support at the back of the transmission 
and that is one at the front of the transmission. That is 
not as stout as this one. Then you have another one in front . 
of that. 
Q. In front of the transmission? 
A. Yes, sir. This is an intermediate shaft transmission, 
not hooked up with the clutch. It has a short shaft there 
about 3'% feet !rom where the clutch is back to this trans-
mission. It is the old model. Then this motor support which 
the motor is hung in front on went across back here right in 
the center and on the back it is over here to the frame and 
over here to the frame. That is the motor sitting like this 
and then in front of that again they have another support 
clean across the frame. 
Q. N.ow the front one, the extreme front, is .that separate? 
A. Yes, sir. 
Q. Can you tell the jury the number of cross members it 
has from the rear to the front f 
A. Eight of them. 
Q. Are they steel cross members? 
page 276 ~ A. Yes, sir. 
Q. What is the thickness of them? 
A. About a quarter of an inch thick. 
1\Ir. Moss: Now I offer this sketch in evidence. 
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Note: Filed and marked Exhibit ''I". 
Q. Now, Mr. Birchett, upon an examination of those cross 
members what did yon find Y · 
A. The frame sitting _up like this on the right-hand side 
was shoved forward just about 1 inch and it had broken the 
right corner of the motor support. 
Q. Broken the right corner of the motor supportY 
A. The piece that the ·motor sits on. 
Q. Were all eig·ht of those or rather the remaining seven 
of those steel cross members driven forward 7 . . . . 
A. Driven forward, yes, sir. 
Q. Can that be seen now by an inspection Y 
A. Yes, sir. 
Q. Was there any damage to the right rear axle housingY 
Is that what you call it 1 
A. Axle housing. It was shoved forward-the axle hous-
ing was shoved forward and it has a large spring which is 
held on two hangers on front and rear, what is known as a 
radius rod to hold thi~ thing steady; the radius rod was 
shoved up. 
Q. How far? 
page 277. ~ A. About an inch or inch and a half. 
Q. How far is this rear axle housing driven 
forwardY 
A. An inch or inch and a half forward. 
Q. Now that rear axle housing is of what construction Y 
A. It is cast steel. 
Q. Is that stout? 
A. Yes, sir. 
Q. Hard to break? 
A. Yes, sir. · 
Q. Hard to bend? 
A. Yes, sir. 
Q. You say it is cast what? 
A. Cast steel. 
Q. What do you mean by cast steelY 
. I 
A. Well, it is iron and cast steel-east steel is the better 
name. Cast steel will bend without breaking .. 
Q. Cast iron will break? 
A. Yes, sir. 
Q. You say it was driven forward.? 
A. Yes, sir. 
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CROSS EXAMINATION. 
By Mr. Ambler: 
Q. It was bent a little bit¥ 
A. Yes, sir. 
page 278 ~ Q. And cast steel will bend, as yon said. It is 
just about a quarter of an inch thick? 
A. You mean the fran1e? 
Q. Those cross frames. 
A. Yes, sir.. They aren't cast steel; that is steel-heat 
treated steel. 
Q. And that was just pushed forward about an inch Y 
A. ~es, sir. 
Witness stood aside. 
Note: At this point the Court recessed until 2:30 o'clock 
P·. M., at which time the hearing of testimony was resumed. 
page 279 ~ J. E~ TAYLOR, (coL), 
being recalled in behalf of the defendant, testi-
fied as follows : . 
DIRECT EXA~ITNATION. 
By Mr. Moss: 
Q. Taylor, I failed to ask you after you stopped that truck 
did you put the hand brake on Y 
A. Yes, sir. 
Q. And was it on at the time of the collision Y 
A. ·Yes, sir. 
CROSS EXA}fiNATION. 
By ~Ir. Ambler: 
Q. Taylor, you have been on the stand three or four times, 
ha,ren 't you Y 
A. ·Yes, sir. 
Q. IiJach time you go back and think about a little more and 
come back to tell it? 
l\fr. l\foss: That isn.'t his fault. 
Q. Why didn't you tell it all at the satne time Y 
l\{r. l\{oss: Because I didn't ask him. 
James M. Ferguson v. Virginia Tractor Co., Inc. 165 
Witness stood aside. 
page 280 ~ S. J. BOLLING, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Moss: 
Q. ~fr. Bolling, what are your initials f 
A. S. J. 
Q. Are you employed by the Virginia Tractor Company! 
A. Yes, sir. 
Q. In what capacity? 
A. I 'vork in the parts department, spare parts. 
Q. Did you go to the scene of the accident the night of the 
accident? 
A. Yes, sir, I did. 
Q. Did you go out with Mr. Rea? 
A. ·Yes, sir. 
Q. You didn't get out of the car, did you? 
A. I did, yes, sir. I was out of the car for some time. 
Q. Where was the truck when you got there? 
A. The truck was slightly to the west of the roadway that 
goes in on the right going out; as I understand, ~fr. Flippo's 
· · entrance. 
pag·e 281 ~ Q. 'Vhere 'vas the automobile? 
. A. The automobile was at the rear of the truck, 
in under the truck. 
Bv :Mr. Ambler: 
·Q. Where 'vas the truck? 
A. Slightly west of the entrance to Mr. Flippo's place. 
By 1\{r .. Moss: 
Q. 'Vas the car under the truck Y 
A. The car was under the truck. 
Q. Was the truck on its right side of the road Y 
A. Yes, sir. 
·Q. ·what was the position or the angle, if there was au 
angle, of the left front wheel? 
A. The left front wheel was turned slightly to the left, 
looking forward from the rear of the truck; turned slightly 
towards the center of the road. , 
Q. You don't know whether the impact moved the truck or 
not? 
A. No, sir. 
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Q. Could you see any signs there Y 
A. No, sir, I didn't see anything. 
Q. Did you look for them? .. 
A. In a w.ay, but it was dark and hard to see. 
Q. Mr. Rea had a flashlight, didn't he? 
A. Yes, sir. · 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. l\£r. Bolling, you say you didn't see any signs that the 
truck had been moved at all, did you Y 
A. I couldn't tell definitely, sir, that it had been, except 
that the tractor was shifted on the truck, 'vhich must have 
been due to impact. 
Q. Well, you don tt know the position of· the tractor be-
fore the impact at all, do you? 
A. No, sir, I didn't see it before. 
Q. You don't know that the impact did shove or shift the 
tractor at all, do you? 
A. No, sir. That is just an opinion. 
RE-DIRECT EXAMINATION. 
By 1\{r. Moss: 
Q. You say the impact shifted the tractor¥ 
A. I couldn't say. 
Witness stood aside. 
page 283 ~ STATE OFFICER H. S. HUBBARD, 
a witness introduced in behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Moss: 
~Q. You are Mr. H. S. Hubbard? 
A. ·Yes, sir. 
Q. Are you connected with the Motor Vehicle Department? 
A. Yes, sir. 
Q. And were you upon January 1, 1935? 
A. Yes, sir. 
Q. I believe you were summoned here both by the plaintiff 
and the defendant, weren't you Y 
A. ·Yes, sir. 
Q. Did you make an examination or investigation as an 
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officer of an accident which occurred on the Midlothian Turn-
pike on January 1, 1935, so mew here around between 9 :30 
P.M. and 10 P.M.? 
A. Yes, sir. 
Q. You went there as the result of a call 7 
A. Yes, sir. 
Q. Who was there when you got there¥ 
page 284 r A. It was a few people, not many. It was a 
real cold night and it wasn't so many as you gen-
erally have at an accident. I don't know who they were or 
how many, but it was some arou~d there. 
Q. Where was Mr. Ferguson when you got there 7 
A. I heard he had been carried to the hospital. 
. Q. He had already gone¥ 
A. Yes, sir. 
Q. Now I want to ask you where did this accident occur Y 
Where was the truck? I don't mean the position it occupied 
in the highway, but I mean with reference to :fixing the place 
of the accident. 
A. Well, I judge it to be about 200 feet from the railroad 
track. I might be wrong about it; I didn't measure it. 
Q. Let me ask you this. Do you recall a road that leads 
to the left as you come into Richmond 7 
A. Yes, sir. It looked like, I thought, just a little farm road 
there. 
Q. Well, did the accident occur near that road 7 · 
A. Yes, sir; I imagine about 20 feet from that roa(!. 
Q. West of the road? 
A. Yes, sir. 
Q. Is that right' 
A. Yes, sir. 
Q. That road is marked on the map here as 
page 285 ~ ROAD TO RESIDENCE. Do you recognize that 
as the road? 
A. Richmond this way? 
Q. Here is the Coast Line tracks here; this is Richmond. 
·A. Yes, sir, that is about where the road would be. 
Q. Is that where the accident occurred 7 
A. Yes, sir. 
Q. Do you remember any U. S. Tire-Carr Woodall sign¥ 
A. No, sir. 
Q. You don't recall that? 
A. No, sir. 
·Q. Now what position did the truck occupy in the highway 
when you got there f 
A. Well, the truck was, I judg·e, around 4 feet from the left 
side of the road coming towards Richmond. In other words, 
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traffic-you would have to run the traffic over on the shoulder 
to .get by; didn't have but one way there; couldn't pass on 
the right side. 
Q. Had this truck been driven any distance as a result of 
the collision? Did you see any marks there Y 
A. No marks, no, sir. 
Q. You don't know _how it got over there? 
A. No, sir. I was told-
The Court: You can't tell that. 
The Witness: I mean by. the driver. 
page 286 ~ By the Court : 
Q. You mean it was across the center of the 
highway? 
A. Yes, sir, it was over to the left of the road. 
By Mr. Moss: · 
Q. Now you talked with this gentleman Mr. Ferguson two 
or three times, didn't you, abo11t the thing¥ 
A. I think I talked to him twice. 
Q. Did he ever make any statement to you that this acci-
dent was the result of a car coming towards him Y 
A. No, sir, I don't recall it. 
Q. Did you ever hear of it before until this trial started Y 
.A. No, sir. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Hubbard, when did you first see Mr. Ferguson~ 
A. I don't know the exact time. 
Q. Did you see him at the hospital? 
A. No, sir, I saw him at his home. I didn't see him at the 
hospital. 
Q. How 1ong after the accident 1 
A. I couldn't say. It was sometime afterwards. 
Q. ].£r. Hubbard, you say yot1 didn't see any signs that the 
truck had been moved? You didn't see any skid marks or 
anything of that kind? 
page 287 ~ A. No, sir, I didn't notice any. 
A. Yes, sir. 
Q. You had a flashlight, didn't you? 
Q. Did you look for them? . 
A. Not particularly. I stayed around there long enough-
! mean I investigated, but I didn't notice any marks. 
Q. ·You looked all around the road Y 
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A. Yes, sir. I stayed there several hours. 
Q. And didn't see any skid marks at all? 
A. No, sir. 
Q. I want to also ask you if you noticed certain skids or 
beams extending beyond the rear of the truck? 
A. Yes, sir. 
Q. How far were those beams -extending approximately 
over the end of that truck f 
A. I judged them to be 5 or 6 feet. 
Q. Were th~y entangled in the Ford car at the back of the 
truck? 
A. Yes, sir. The car-the radiator struck the beams and 
the car went under the truck and the beams went through the 
windshield and went to the rear of the front seat. 
Q. \Vent back in the rear part of the car? 
A. Y-es, sir. 
Q. And about 5 or 6 feet beyond the rear of the 
page 288 ~ truck itself~ 
A._ Yes, sir, I judged it to be about that length. 
Q. Now had any wrecking truck or anything. gotten out 
there at the time you were out there Y 
A. No, sir. . 
Q. I was wondering if any of them had moved this truck 
or tried to separate the cars. 
A. Not until I called thein. I called the wreckers, called 
for two wreckers, one to take the truck in and one to take 
the car in to clear up the road. 
Q. You don't know of your own knowledge how it got over 
on the left-hand side of the road 1 
A. No, sir, I couldn't say. 
RE-DIRECT EXA~ITN.A.TION. 
Bv ~Ir. ~foss: 
· Q. Now traffic coming from R.ichmoud going towards 1\Hd-
lothian could pass all right? · 
A. Yes, sir, but it 'vould have to be partly on the shouldet. 
Q. Now you didn't nwnsure the distance to the rear that 
the skids stuck out, did you f 
·A. No, sir, I didn't. 
Q. It is a n1ere matter of estimate on your part 'f. 
1\. Y-ss, sir. · 
page 289 ~ R.E-CROSS EXAl\iiNATION. 
By lVIr . .Ambler: 
Q. \Vere any lights on tl1e truck at all? 
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A. No, sir. 
Q. Any lights on these beams in the car? 
A. No, sir. · 
Q. Did you even see a flag on there? 
A. No, sir. 
Witness stood aside. 
·Mr. Moss: It is stipulated between counsel that the over-
.. hang of this body on the end of the body back where the 
wheels come out is 69 inches-5 feet 9 inches. 
Defendant rests. 
page 290 ~ M. F. CHENAULT, 
a witness introduced in rebuttal by the plaintiff, 
being first duly sworn, testified as follows : 
DffiECT EXAMINATION. 
By Mr. Ambler: 
Q. You are Mr. M. F. Chenault? 
A. Yes, sir. 
Q. Mr. Chenault, what is your occupation 1 
A. Automobile mechanic. 
Q. Have you ever see11 the automobile owned by Bernard 
Ferguso;n and driven by James Meade Ferguson on the night 
of January 1, 1935, when it had this accident out on the 1\Iid-
lothian Turnpike T 
A. I didn't understand you. 
Q. Have you ever seen the car belonging to Mr. Ferguson 
-which was broken up in this accident? 
A. Yes, sir. 
Q. Did you buy that car from Mr. Ferguson? 
A. Yes, sir-no, sir, not from Mr. Ferguson; from the fel-
low it was traded in with, Lucas. 
Q. It is the same carY 
A. Yes, sir. 
page 291 ~ Q. It has been a good deal of evidenre het·e 
as to injuries to the truck and the car. I want 
to ask you whether or not the motor in that car was injured 
at .allY 
A. Shortly before that happened I had just put a new 
'34 motor in the car and after I heard it was wrecked I thought 
I would go over and find out the condition of the car and 
if the car was in good shape, the motor especially, which I 
need a lot of Ford motors, you understand, I would buy the 
car. I went on over to see the car and couldn't buy it right 
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away and I bought the car along about March or April, 
1935, and I sold the mqtor, sold the transmission, sold the 
rear end, sold the front spring, and my brother-! asked him 
the other morning and he said he sold-
~Ir. Bremner: We object to that, if Your llonor please. 
The Court: You can't tell what your brother told you. 
A. (continued) I still have the front axle and the frame 
and I sold all the wheels off of it except one wheel; that was 
the left front wheel; and sold all the tires off of it. 
Q. My question was was the motor injured in any way 
whateverY 
A. No, sir, not at all. 
Q. Could it run all right after this accident Y 
page 292 ~ A. I told you I sold it. 
Q. I understand, but it would run all right Y 
A. Yes. 
Q. Not injured at allY 
A. No, sir. 
Q. What injury was there to the front ; the radius rod or 
whatever you call it Y 
A. The radius rod was bent on an angle somewhat in ~hat 
degree on the left . side. 
Q. Was the axle bent to any extent Y 
A. ·Just a very, very little. You have to take it and turn 
it up nnd turn pretty good to see that it is bent. 
Q. Were either of the front tires flat Y 
A. The left front tire was. 
Q. Was the right front tire hurt at allY 
A. No, sir, the tire wasn't hurt. I think the man I got it 
from told me- . 
Mr. Bremner: We object to that. 
By Mr. Ambler: 
Q. Was the tire hurt at allY 
A. No, sir; I sold the tire. 
Q. What was the damage done to the front of the carY 
A·. The damage, as near as I could remember, 'vas the top 
of the radiator had caught-looked like about the top of the 
· radiator and hood and it had crumpled the hood 
page 293 } up like you take a piece of paper, nnd carried it 
back to the windshield cowl and carried the cowl 
back I reckon 6 or 8 inches on the inside. 
Witness stood aside. 
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page 294 ~ H. A. JENNINGS, 
being recalled in rebuttal by the plaintiff, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. 1\frs. Anderson has testified that there were no cars com-
ing from Richmond just prior to this accident. I 'vant to 
ask you whether or not you saw any cars. 
Mr. Moss: Wait a minute. I don't think that is rebuttal, 
if Your Honor please. 
The Court: Is this for the purpose of contradicting her? 
Mr. Ambler: For the purpose of rebutting her testimony. 
The Court: You will have to make it specific. Refrarne 
your question. · 
B.y Mr. Ambler: 
Q. 1\tir. Jennings, how long after the accident did you come 
up on it, have you any idea? 
Mr. Ross: How ca.n he answer that Y 
A: I couldn't tell you. 
Q. Before you arrived at the scene of the accident did you 
see any car coming from Richmond with glaring 
page 295 ~ headlights? 
Mr. ~foss: I object: That isn't rebuttal, sir, and it is not 
pertinent to the issue. The accident had already occurred 
and it may have been a hundred con1ing by there. 
By the Court: 
Q. Can you state fairly accurately at wl1at time you arrived 
· at the wreck? 
A. No, sir, I couldn't. 
By Mr. Ambler: _ 
Q. You do know whether or not you saw a car before you 
arrived at this accident, don't you? 
A. Yes, sir. , 
Q. J.Vfrs. Xnderson has testified that there were no cars-
Mr. Moss: I object. You don't have a rigl1t to state in 
the presence of this witness what she testified to. · 
Mr. Ambler: I am answering your objection. l\1rs. An-
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derson testified that no cars whatever passed along there at 
that time; the colored man also testified to the same thing. 
Now I feel I have a perfect right to rebut that if I can. · 
The Court: You will have to establish the approxin1ate time 
because some cars might have passed there before 
page 296 } this witness arrived and departed some other 
way; consequently, this witness wouldn't know 
it. So you will have to approximate the time as nearly as 
you can. 
Bv Mr. Ambler: 
.. Q. ~Ir. Jennings, where were you before you started on your 
way to Richmond? 
A. Where were I? 
Q. Yes. 
A. Dominion Club. 
Q. Ho'v far is that from the scene of the accident¥ 
A. I couldn't tell you to save my life. 
~{r. Ambler: :Hasn't it been testified 5 or 6 miles. 
By 1\{r. 1\'Ioss : 
Q. Is that the place run by Mr. Stargardtf 
l't. I don't know who runs it. 
By ~{r. Ambler: 
Q. Mr. Jennings, this club, I understand, is 6 or 7 miles 
from the scene of the accident. Now did you see any car 
just as you were leaving the club1 
A. Yes, sir. 
Q. You were headed towards the accident¥ 
A. Yes, sir. 
Q. And tl1at was before the accident, lJefore yon arrived at 
the scene of the accident 1 
page 297 } A. Yes, sir. 
Q. Now will you tell what you saw¥ 
1fr. Moss: I object, upon two grounds. One is that the 
inquiry directed to the witness is a situation that he may or 
may not have seen as he left the Dominion Club 6 or 7 miles 
west of the scene of the accident. Upon that ground we ob-
ject to it as being too remote. Upon the second ground there 
is no evidence in . this record how long the accident had oc-
curred when Mr. Jennings arrived at the scene of the acci-
dent. Upon the further ground that according to the testi-
mony of ~Irs. Anderson they were the first to arrive on the 
scene of the accident, approximately first. There is no cou-
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nection between what he saw and any condition that may or 
may not have existed up there at the brow of the hill such 
as has been referred to by l\Ir. MacFarlane. 
The Court: There is testimony here, Mr. Moss, approxi-
mating the time of the accident ; there is also testimony that 
has been introduced of what events took place subsequent to 
the accident and prior to the time this gentleman 
page 298 ~ got there. The ·jury has the benefit of that testi-
mony before it now. So I think it will be proper 
for this witness to testify as to the conditions existing at the 
scene of the accident when he got there. 
Mr. Moss: Unquestionably. I have no objection to that. 
The Court: That will be the first step. 
By Mr. Ambler: 
Q. I believe what the Court wants is who were there, how 
many people were at the accident at the time you got there . 
.A. The colored driver and the State officer was the only 
two people when we got there. 
By the Court: 
Q. Had the injured boy, the plaintiff in this ·case, been re-
moved to the hospital Y 
A. Yes, sir. 
By Mr. Ambler: 
Q. Before leaving the Dominion Club, which is about 6 or 7 
miles down the road from the accident, did you see a car 
approaching from Richtnond just as you were leaving with 
glaring headlights 7 
page 299 ~ Mr. Moss: We object. 
The Court: I think that is too remote because 
it might have been several cars going along there at different 
times because this car that the plaintiff testified to came down 
there with dazzling headlights so he slowed down and pulled 
over to the side of the road went on by and then the acci-
dent occurred.' Now this gentleman got there some time after 
the accident occurred because somebody had come along-
four cars, I think, had come by and the driver couldn't stop 
them and finally stopped one by burning a piece of paper and 
then this man came over from the house, put on his over-
coat and came out and then took this young man up, put him 
in an automobile which had stopped and sent him on. All that 
intervened before this gentleman got there. 
Mr. Ambler: He came right straight there a distance of 7 
miles. 
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The Court : The officer testified that he got there, I think, 
about 20 or 25 minutes after the accident occurred. Now the 
officer was there when he got there. So he didn't 
page 300 ~ get there certainly under hventy-:fi.ve minutes after 
the accident occurred. So that automobile with 
blinding lights that came down there had plenty of time in 
twenty-five minutes to go more than 7 miles. So I think for 
that reason it is too remote. The jury couldn't conclude 
whether that car he saw with -blinding headlights, if he saw 
one, was the one that came by and the plaintiff claims was 
the cause of the accident. So I will have to sustained the 
objection. 
Mr. Ambler: Exception. 
Witness stood aside. 
page 301 ~ J. D. BURLEY, 
being recalled in rebuttal by the plaintiff, testi-
fied as follows: 
DIRECT EXAMINATION. 
By Mr. Ambler: 
Q. Mr. Burley, you came on the scene of the accident, I 
believe you testified, that night, did you not Y 
A. Yes, sir. 
Q. Who was there when you got there? 
Mr. Bremner: We went over all that. 
Mr. Ambler: I am trying to qualify him for the same pur-
pose. 
The Court: Go ahead. 
A. When I got there the State policeman was there with 
the flashlight in his hand- · 
Mr. Moss: One minute-
The Witness: I want to tell it all the way through. 
Mr. Moss: One minute. I think the evidence is all right 
to qualify him for what I understood was to follow, but I 
don't think he ought to be allowed to recite again before 
the jury what he said when he was on the stand 
page 302 ~ on behalf of the plaintiff. 
The Court: I am not letting him go over that. 
Mr. Moss: He is doing that by saying what the officer did 
or didn't do. 
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The Court: I am not going to let him go any further. 
You relieved me by stopping him yourself. 
Mr. Ambler : I was going to ask him along the same line, 
but I will ask him to stand aside. · 
Witness stood aside. 
er: I believe with that we will rest. I do want 
ntroduce the picture I requested. 
Mr oss : Picture '' J '' is admitted by consent, a side 
of the truck. 
Note: Filed and marked Exhibit "J". 
page 303 ~ ~{r. ~foss: Now, if Your Honor please, it is 
certainly in my mind confusing-I don't know 
whether it is to the Court or the jury, but it is confusing 
at least to me and to my associate, for whom I speak, as 
to just where the plaintiff claims on this road this accident 
occurred. I don't know where they claim it occurred. I 
know, of course, where we kno'v it occu·rred. I believe, in as 
much as we are going to take a view and the jury is going 
out there that plaintiff's counsel shouldn't mind stating where 
he contends the accident occurred·; in other words, where 
did our truck park. 
The Court: As I understand the testimony of the plaintiff 
himself that he was going down the road between 25 and 30 
miles an hour and that a car approached him with blinding 
lights and he slo\ved down and turned to the right and that 
was the last he knew. So he didn't testify where it occurred, 
but I think there is plenty of evidence in here to sho'v where 
it did occur. 
Mr. Ambler: There is no dispute about where it occ_!lrred. 
Mr. Moss : That it occurred near the Flippo road? 
Mr. Ambler: That is my idea; some few feet of it. 
The Court: There is plenty of evidence for the jury to 
draw its conclusion. · 
page 304 ~ Mr. Ambler: We are not going to raise any 
question a bout that. 
Mr. Moss : I thought this, that if they contend it occurred 
a.t a point between the Flippo entrance and the railroad 
~rossing, that the jury ought to know it so in taking the view 
they can look at it. 
Mr. Ambler: · My understa}Idi~g was, from even my own 
witnesses, that it occurred varying distances from th.ose roads ; 
some said 25 feet, some 50 feet, some measured it from the 
railroad, but I think we haYe a general idea where it is. 
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The Court: I think you have approximated the place. 
It is pretty hard for anybody to testify exactly where the 
accident occurred, but I think you know pretty well where 
it occurred. I think yon had a witness who went out yes-
terday and could see where the scar was on the hard sur-
face. I don't presume that has been worn off since yester-
day. 
I understand you have one other witness for tomorro'v 
whom you have not been able to get before t 
Mr. Moss: Yes, sir. 
Note: The Court adjourned until 12 o'clock noon tomor-
row,. J nne 3rd, 1936. 
page 305 r June 3rd, 1936. 
Mr. Moss : The motion I desire to make cannot very prop-
erly be made until Mr. Cecil, who will be here ·at noon, testi-
fies, but his evidence I don't think would affect the motion. 
Of course, I recognize we can't make a motion until the con-
clusion of the testimony. 
The Court: If there is going to be a lengthy argument I 
would like to take it up now. From what I understand his 
testimony will be it will not affect the motion. 
Mr. Moss: It wouldn't affect the motion. Now, if Your 
Honor please, the defendant at this point moves the Court 
to strike out and exclude from the jury all of the evidence of 
the plaintiff upon the ground that there is no evidence of a 
negligent condition existing at the time because an emergency. 
arose, that is: the lights went out suddenly without warning 
to this defendant's driver and there was nothing else he could 
do other than what he did do, namely: stop upon the road, 
and that he had not had a sufficient time to re1nove himself 
from the· cab of the truck. 
Upon the further ground there is no duty or obligation 
on the part of the defendant under these circumstances to use 
a flashlight, assuming he had sufficient time to have gotten 
out of the truck. 
· page 306 ~ Upon the further ground that the evidence of 
the plaintiff himself convicts him of contributory 
negligence as a matter of law for the following reasons, the 
first of which is this: Your Honor will recall that the un-
disputed evidence in this case is that, from the testhnony 
of Mr. Charles H. Fleet, an engineer and surveyor, and from 
others, this road was perfectly straight for a distance west 
of the rear of the truck of 650 feet back to what has been 
referred to as a knoll. Now Mr. Ferguson, Your l-Ion or will 
178 Supre1ne Court of .. A .. }Jpeals of Virginia. 
recall, testified that he was running between 30 and 35 miles 
an hour when an automobile met him with glaring or strong 
headlights and that he slowed down. l-Ie said in response to 
a question-several questions asked him by n1y associate, 
Mr. Bremner, that when this automobile met him with the 
glaring headlights he at that time had gone a distance of one-
half a city block or 150 feet fron1 the knoll, which knoll, ac-
cording to the uncontradicted e-vidence, was 650 feet from 
the rear of that truck. Now the plaintiff himself cannot rise, 
as we all know, above his own testimony. That, Your Honor 
knows, has been repeatedly held by the courts. Now if you 
assume and acoopt:-and, of course, we have got to accept it on 
a motion of this kind-his evidence as being true, then I say 
that according to his own testimony he had a clear vision for 
a distance of 500 feet. He said that he slowed his automobile 
from 30 or 35 to 25 or 30 miles an hour and when 
page 307 ~ asked how quickly he could stop his automobile 
running at 25 or 30 miles an hour he said he could 
stop it in 25 feet. Now that is his evidence and there can-
not be any doubt about it; if it is any doubt about the record, 
Mr. Williams can read it. ; 
Now I say, if Your Honor please, under his own testin1ony 
that by virtue of the case of Kinsey v. Bru,qh, with which 
Your Honor is familiar, I know, and since we have proven in 
this case now under consideration that the sky was clear, the 
stars were shining, the visibility good, and the road dry, 
ttnd that coupled with the testimony of Mr. Bettis and ~Ir. 
Clements a.nd the others who made tests upon the ~5th of 
May, 1936, under exact-and when I say exact I say that 
deliberately-climatic conditions and when they say that run-
ning at 25 miles an hour this automobile truck, the very 
same one involved in this collision, that it could be seen 
and was clearly visible within a distance of 380 feet ahead_, 
and running at 4Q to 45 miles an hour it could be seen clearly 
visible for 350 feet ahead-I say under the authority of 
Kinsey v. Brugh that this accident, if not the proximate cause 
there was certainly an efficiently contributing cause of the 
accident on the part of the driver of this automobile. 
I do not deem it advisable or necessary that I read to ~·on 
the case of Kinsey v. B1u.gh. I will call your at-
page 308 ~ tention to this fact, however, that this plaintiff 
testified that the lights were in good working con-
dition. His own witness, Mr. Ferguson, his brother, said it 
would throw a light certainly 200 feet or more alwad, and 
under that testimony and under the case of Kinsey v. Brugh 
and allied cases throughout the country, all of ,\rhic.h were 
submitt~d to !ou some time ago in the case of Day v. Vir-
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gilnia Electric:& Power Company, where the climatic condi-
tions were different, ·but those cases were submitted and I 
have a memorandum of them if you wish it of different States, 
that there cannot be any recovery a~d the Court is required 
to say as a matter of law that he ·was guilty of negligence 
which bars his recovery. 
Note : The motion was argued at length. 
The Court: I am going to overrule your motion, Mr. Moss, 
and let this case go to the jury, and I think it will be more 
appropriate and probably the proper time to take it up is in 
the event there is a verdict for the plaintiff on the motion 
to set it aside. 
Mr. Moss: All right, sir. We except to the ruling of the 
Court for the reasons stated in the motion. 
Mr. Ambler: I would like for the purpose of the record 
to make a motion. The defendant has introduced evidence 
of certain experiments of certain witnesses that 
page 309 ~ went out to the scene of this accident and under 
, what they felt to be similar circumstances tested 
out how far they could see this truck parked on the high-
way without lights when they were coming down this knoll. 
Your Honor knows that the only possible use for an experi-
ment is to bring about exactly similar conditions and on that 
ground alone they would have no relevancy. I don't feel it at 
all similar to the conditions in this case and for that reason 
I am going to respectfully ask the Court to strike that evi-
dence from the record. 
The Court : I think this evidence is admissible. The ques-
tion of what weight the jury will give to it is for the jury. 
So I 'vill have to overrule the motion to strike it out. 
Mr. Ambler: Exception. 
page 310 } HOMER CECIL, 
a witness introduced in behalf of the defeHdant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
Rv 1\fr. Moss: 
· Q. You are Mr. Homer Cecil 1 
A. Yes, sir. 
0. Mr. Cecil, where do you live? 
A. Dixonia Farm, ].fidlothian Turnpike. 
Q. Is that farm located near the Coast Line Railroad cross-
ing? 
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A. Just beyond the Coast Line. 
Q. You are west of the Coast Line Y 
.A. Yes. 
Q. And on which side of the road are you, coming towards 
Richmondf 
A. Right-hand side coming to Richmond. 
Q. Now there is, of course, a road leading into your place 1 
A. Yes, sir. 
Q. Wb.ete is that road with reference to the road that leads 
into the Flippo farm? 
· A. Oh, I judge it is 15 or 20 yards; something 
page 311 ~ like that; not very far. 
Q. Now did you go to the scene of an accident 
that occurred over there on the 1st of January, 1935? 
... ~. Yes, sir. 
Q. You didn't see itf 
A. No. 
Q. You went down there, though, shortly after it hap-
pened? 
A~ Yes, sir. 
Q. When you got there who was there, if anyone, do you 
knowf 
A. There was, I think-
Q. Let me ask you this. Had the State officer gotten theref 
. A. No, sir. · 
Q. You got there before the State officer got theref 
. A. Yes, sir. , 
Q. Well, now, where was this truck with reference to the 
Flippo road and your road f 
A. I think it was a little this side of Flippo's lane. 
By the Court: 
. Q. Towards Richmond f 
A. Towards Richmond on this side of Flippo's lane. 
By Mr. Moss: 
Q. It had already passed your lane f 
A. No, my lane is this side of Flippo's. 
Q. In other 'vords, between Flippo's lane and your lanef 
A. Yes, sir. 
page 312 ~ Q. Now on which side of the road was itY 
A. The truck was on its own side of the road. 
the right-hand side. · 
Q. All of it. 
A. Yes, sir. 
Q. Now, ~fr. Cecil, did you observe any marks there in-_ 
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(Heating· or showing that the truck had been driven forward Y 
A. Yes, the truck had been driven forward. 
Q. How far would you say 7 
A. I presume rig·ht around 18 inches. 
Q. 'Vhat kind of marks did you see there indicating that Y 
A. You could see marks on the pavement where it had been 
f'ushed forward with the brakes on. 
Q. You heard some holloaing· down there? 
A. Yes, sir; some lady holloaing, too. 
By the Court: ... 
Q. Could: you distinguish what it was' 
A. Well, from the way the man 'vas holloaing you would 
know he was hurt and needed some help. That is the reason 
I went down there. 
Q. Did you distinguish any words he said f 
A. No, I was too far for that. 
page 313 ~ By Mr. Moss: 
Q. How far is your house from the road 1 
· A. I don't just remember. I have stepped it off, too, but 
1 don't remember exactly. Right around 350 or 400 feet; . 
~omething like that. 
Q. When you came out to the scene of the accident was any 
automobile parked in your lane f 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Ambler: 
Q. Did you have a flashlight with you? 
A. No, sir. 
Q. Did you have .a lantern? 
A. No, sir. 
Q. Did you have any matches? 
A. Yes, sir. 
Q. Did you strike the matches? 
A. ~{r. Flippo or his son, one or the other did. 
Q. Do you remember who did? 
A. No, not exactly . Flippo came over in a few minutes af-
ter I g·ot there and we went around together there. 
Q. By the usc of matches you saw skid marks? 
A. Yes, si;r. 
Q. Were the skid marks from the truck or the 
page 314 ~ car? 
A. Skid marks from the truck, right behind 
the truck wheels. 
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Q. You don't know whether those skid marks were made 
by the driver ·when his lights 'vent out and he tried to stop 
O!' by the car knocking· it forward, do you f 
A. Well, it could have been. 
Q. Either way, couldn't it? 
A. Yes, could have been. That is something that I can't 
say. 
RE-DIRECT EXAMINATION. 
By }JI r. Moss : 
·Q. You have your own idea about it! 
A. Yes. 
By the Court: 
Q. Was anyone there when you got there? 
A. It was one or two parties there, as I remember. I don't 
think but one man there. 
Q. Was it an automobile parked there? 
A. I think there was a car parked there, too. 
Witness stood aside. 
Testimony concluded. 
page 314lfz }- Mr. Ambler: If Your Honor please, we have 
agreed upon a stipulation as to the amount of 
medical expenses already incurred and medical expenses inci-
dent to the second operation and hospital and convalescent 
care. Those expenses, according to our agreement, up to. the 
present time and including the second operation will be 
$2,500.00. This does not include other things which will be a 
matter of argument to the jury. 
It i~ also agreed between counsel that in lieu of introduc-
ing the mortality table to show the possible duration of Mr. 
Ferguson's life if he has a. permanent disability, that the 
tern1 of 35 years would be his expectancy of life. 
lVIr. Moss: Now, if Your Honor please, the stipulation en-
tered into of $2,500.00 of previous medical and hospital at-
tPntion and future medical and hospital attention and con-
vale~cent care. is based upon bills aggregating the sum of 
$2,500.00 and we do not think it necessary to put them into 
the record. Of course, it is no admission on our part that 
W•1 are responsible for it. 
PagP.s 315-332 (:Missing from transcript.) 
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page 333 ·~ (COPY) 
DR. CHARLES F. BOWLES 
Professional Building 
Richmond, Va. 
Mr. Gordon B. Ambler, 
Attorney at Law, 
October 2, 1935. 
Central National Bank Bldg., 
City. 
Dear Mr. Ambler: 
I have examined the teeth of James Ferguson and find that 
the two lower left central and lateral incisiors have been 
knocked out. The teeth as a whole are out of alignment. I 
do not feel that from a practical standpoint these teeth could 
be realigned. 
Very truly yours, 
C. F. BOWLES. 
CFB/C~ 
A copy teste : 
page 334} 
WALKER C. COTTRELL, Clerk. 
EXHIBIT ''A''. 
(COPY) 
H. PAGE MAUCK, M. D. 
Professional Building 
Richmond, Va. 
May 10, 1935. 
Report on: James M. Ferguson, admitted to Memorial 
Hospital on January 1, 1935, with the history of having been 
injured in an automobile accident. 
On admission to the hospital it was found that he had a 
severe head injury with a laceration of the scalp, compound 
fracture and dislocation of the ankle, fractured patella and 
in extreme shock. His head injury was treated by Drs. ·Cole-
man and Crutchfi.led. There was a comminuted fracture of 
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the patella with wide separation of the fragments, .laceration 
on the outer side of the right ankle, fracture of the astragalus 
and complete dislocation. 
It was impossible to reduce the dislocation of the ankle 
and he was splined and treated for his shock, and head in-
jury~ ·· 
.After he. reacted from the shock he was given a· spinal 
anesthesia a debridement and attempt' at open reduction of 
tbe ankle done. This failed to completely reduce the dis-
location and on account of the patient, nothing more exten-
sive was done. A plaster cast was applied. About a week 
or ten days later, the right knee was operated on under local 
anesthesia and the fractured patella repaired. Mr .. Ferguson 
remained in the Hospital under Dr. Coleman's and my care 
until March 6th and he has been under our care at his home 
since that time . 
.A.t the present time, there is consid~rable deferminity of the 
fact. The feet cannot be brought up to quite a right angle 
and weig·ht bearing line is not good. The fractured patella 
has united and he has about forty-five degrees motion at 
the present time. It is deemed unwise to do any further 
operative work on this ankle, although it may be necessary 
to remove the astragalus in order to give him tt good weight 
bearing foot. Unquestionably, l\1r. Ferguson will have some 
permanent disability in the right leg, but I am unable to 
say at the present time just how much disability will result. 
~ru~ting this_ is the information you wish in this case. 
Very truly yours, 
(Signed) H. PAGE MAUCH. 
HPM/S. 
A copy teste : 
WALKER C. COTTRELL, Clerk. 
EXHIBIT ''B''. 
pages 335-341 ~ (Original Exhibits-See MS.) 
pag·e 342 ~ OBJECTIONS TO INSTRUCTIONS. 
Plaintiff's Instruction '' B'': 
Mr. Moss: In this case the front lights are not involved 
and it didn't make any difference whether they were burning 
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or not and that question should not be submitted to the jury; 
it is misleading. 
Note : The instruction was amended by the Court. 
:Nir. A.n1bler: Counsel· for plaintiff excepts to the change 
in instruction "B" as offered in that the statute requires 
both headlights and rear lig·hts to be burning at any time 
w·hile the car was stopped or parked on the highway. 
Plaintiff's Instr-uction "C": 
l\fr. ~foss : If Your Honor please, the evidence does not 
justify that instruction for this reason: there is no creditable 
evidence in the record which discloses that those projections 
or skids extended more than 4 feet beyond the rear of the 
truck. 
'Ve note an exception to the giving of the instruction for 
the reasons stated. 
page 343 ~ Plaintiff's hu:dt·uction '' E": 
:N[r. 1vioss: The instruction ought to say- '(if the contribu-
tory negligence appears from the plaintiff's own testimony 
or ma.y be fairly inferred from all the circumstances in the 
case.'' That should go in the instruction. I object to it 
in its present f<nnl. 
Plaintiff's btstruction, ° K": 
1\Ir. l\Ioss: Objection to sub-section 6 on the ground it is 
repetition. 
Defendant's Instruct-ion J:.lo. 1: 
1\IIr. Ambler: Objection to the giving of instruction No. l 
for the defendant on the ground that it is error to point out 
·to the jury anything involving sympathy or which reminds 
them of their duty under their oaths as jurors. 
Defendant's InstTuction '!!lo. 2: 
~fr. Ambler: That is already covered. 
nefencla.nt's lnstr,uction No. 7: 
~{r. Ambler: This instruction as amended is objected to 
by the plaintiff as not correctly stating the law. 
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page 344 r lVIr. Ambler: The plaintiff excepts to the rc-
. fusal of the Court to grant instructions ''G", 
·"H'', "I" and "J" on the ground they correctly state the law 
applicable to this case. 
1\tir. Moss: The defendant excepts to the granting of in-
~tructions asked for by the plaintiff. over the objection of the 
defendant for the reasons stated. 
The defendant excepts to the amendment of Defendant's 
Instruction No. 5 by striking out ''any degree'' as that is the 
law applicable to this case. · 
The 4efendant excepts to the ruling of the Court in amend-
ing Instruction No. 8 for the reason that the law requires 
ap ·automobilist while driving upon the highway if he is 
blinded by glaring or blinding headlights to such an extent 
that. he could not see the road ahead or an object parked 
thereon to bring his automobile to a stop until such time as 
his vision has returned, and also for the reasons stated in 
the motion to strike. 
The instruction is amended and offered as 8-a. and the de-
fendant excepts to the Court's refusal to grant it. 
The defendant excepts to the amendment ·of Defendant's 
Instruction No. 9 by striking out the words "any degree" 
as that is the law applicable to this case. 
The defendant excepts to the refusal of the 
page 345 ~ Court to grant Defendant's Instructions Nos. 12 
and 14, as they correctly state the law applicable 
to this case. · 
page 346 ~ INSTRUCTIONS. 
The follownig instructions granted and refused at the re-
quest of the plaintiff and defendant, as hereinafter denoted, 
are all of the instructions that were granted or refused on 
the trial of the case : 
,James Meade Ferguson, 
'lJ. 
"\Tirginia Tractor Company. 
page 347 ~ GIVEN. 
INSTR.UCTION NO. 1. 
The Court instructs the jury that it is unlawful for any 
person to stop a vehicle on a highway in such a manner as to 
impede or interfere with or render dangerous the use of the 
J1ighway by others. And the Court further instructs the jury 
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that if they believe from the evidence that the truck belong-
ing- to the Virginia Tractor Co., Inc., was stopped . by the 
operator of said truck on the hig·hway in such a manner as 
impede or interfere with or render dang-erous the use of said 
highway by others, such action on their part constituted neg-
ligen.<:e as a matter of law. 
And the Court further instructs the jury that if they fur-
t.her believe from the evidence that the stopping of the truck 
belonging to the Virginia Tra.ctor Co., Inc., on the highway 
was the proximate c~use of .the injury to James Meade Fer-
guson, they shall find for the . plaintiff, unless you further 
believe from the evidence that the plaintiff himself was guilty 
of neg-lig-ence which -:eontributed to the accident. 
James Meade Ferguson, 
v. . 
·virginia Tractor Company. 
page 348}. GIVEN. 
INSTRUCTION NO. 2. 
Th~ Court instructs the jury that the law requires that 
when any vehicle is parked or stopped upon a highway, 
whether attended or unattended, during the period from a 
half hour after sunset to a haJf hour before sunrise, there 
shall be displayed upon said vehicle a red lig-ht visible from 
a distance of three hundred feet to the rear, and the Court 
instructs the jury that the failure to have said vehicle so 
lighted at such time it is parked or stopped on a public high-
'vay, is negligence as a matter of law./ And the Oourtlnstructs 
the jury that if they believe from the evidence that the truck 
belonging· to the Virginia Tractor Co., Inc., was parked or 
stopped upon the highway while not properly lighted as re-
quired by law, and that this action 'vas the proximate cause 
of the injury to James Meade Ferguson, the jury shall find 
for the plaintiff, unless you further believe from the evidence 
that the plaintiff himself was guilty of negligence which con-
tributed to the accident . 
• J Rmes Meade Ferguson, 
v. 
\Tirginia Tractor Co. Inc. 
• I 
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page 
349 ~ INSTR::T~:~ NO. 3. d( 3 
The Court instructs the jury that whenever the load or 
any vehicle shall extend beyond the rear of the bed · more 
than four feet, there shall be displayed at the end of such 
load a red light, when driven after dark, plainly visible under 
normal atmospheric conditions at least two hundred feet fro1n 
the rear of such vehicle, and the failure to comply with this 
requirement of law constitutes negligence . 
. James 1\tfeade Ferguson, 
v. 
Virginia Tractor Company, Inc. 
page 350 ~ GIVEN. 
INSTRUCTION NO. 4. 
The Court instructs the jury that where the defendant re-
lies upon contributory negligence as one of his defenses, the 
burden of proof is upon him to show, by a preponderance of 
the evidence, tl1at the plaintiff was guilty of contributory 
negligence, and this may be shown by evidence from the de·-
fendant 's witnesses, or from the plaintiff's witnesses, or from 
the paintiff hin1self, or n1ay be fairly inferred from all of the 
circumstances of the case. 
,James 1\tfeade Ferguson, 
v. 
Virginia Tractor Company, Inc. 
page 351 ~ GIVEN. 
INSTRUCTION NO. 4~. 
The Court instructs the jury tl1at if you believe from the 
evidence that the plaintiff was without neg·ligence in the 
operation of his automobile and that driver of the oncoming 
automobile with the blazing- and dazzling headlights wa~ 
guilty of negligence in the operation .of his automobile and 
that the defendant was guilty of negligence and such negli-
~·ence was the proximate cause of the accident, then your 
verdict should be for the plaintiff. 
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.James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
pe1ge 352 ~ GIVEN. 
INSTRUCTION NO. 5. 
The Court instructs the jury that if you believe from the 
evidence that the plaintiff is entitled to recover damages, then 
in estimating the same you may take into consideration the 
following items : -
1. Amount of money spent for doctors and medicine. 
2. Nursing and hospital lJills. 
3. Probability of future expense in connection with his in-
jury. 
4. Fair compensation for loss of time he sustained by rea-
sou of the said injury. 
5. Bodily injuries sustained, including his mental and 
physical suffering· and the effect on Ids health and the prob-
able duration of the injury, whether the same is likely to be 
temporary or permanent. 
6. If you believe from the evidence that the injuries are 
permanent and will wholly or partially disable him to labor 
and earn money in the future; you may, in addition to the 
above. find such surr1 as 'vill, if paid now, be a fair compensa-
tion for his diminished capacity to labor and earn wages or 
earn money by his labor in the future, and in this connection· 
you may take into consideration the age and 
page 353 }- physical condition of the plaintiff and the prob-
able duration of his life at the time of injury un-
der all the proof in the case, not to exceed $25,000.00. 
J iunes JVIeade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 354 r GIVEN. 
INSTRUCTION NO. fl. 
rl'he Court instructs the jury that they must consider this 
case solely upon the evidence before them and the law laid 
down in the instructions of the Court and they must ·not al-
low any sympathy whicl1 they may feel for either party to 
influence their verdict. A VP.rdict cannot be based in whole 
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0r in part upon conjecture or sul'lnise or sympathy, but must 
be based solely upon the evidence in the case and the instruc-
tions of the Court. 
James ~Ieade Ferg·uson, 
'l'. 
Virginia Tractor Co.,. Inc. 
page 355 ~ GIVEN. 
INSTRUCTION NO. 7. 
T4e Courts instructs the jury the mere fact that the plain-
tiff was injured as a result of driving his automobile into 
the rear of the truck of the defendant raises no presumption 
that the defendant was guilty of negligence, but on the con-
trary the burden is upon the plaintiff to prove each and every 
allegation of negligence alleged against the defendant by a 
preponderance of the testimony and after you have considered 
both the evidence for the plaintiff and the defendant together 
with all inferences as can be fairly drawn therefrom, as well 
as the physical circumstances surrounding the accident and 
if from all of this you are in doubt as to the liability for the 
accident or if you believe that the evidence is evenly balanced 
or that the defendant's evidence outweighs the plaintiff's evi-
dence in any degree or that the accident was caused by the 
negligence of both James Meade Ferguson and the driver of 
tllP. truck of the defendant, then the Court tells you as a mat-
ter of law that the plaintiff has not carried the burden of 
proof and your verdict should be in favor of the defendant. 
James Meade Ferguson, · 
v. 
Virginia Tractor Co., Inc. 
page 356 ~ GIVEN. 
INSTRUCTION NO. 8. 
The Court instructs the jury that it was the duty of James 
J\{eadP. Ferguson in the operation of his automobile to drive 
the same at a careful speed not gTeater nor less than was rea-
sonablt~ nnd proper having due regard to the traffic, surface 
and Width of the highway and of any other conditions then 
existing and the Court instructs the jury if you believe from 
the evidence that the said James Meade Ferguson violated 
his duties in this regard, then the said James Meade Fer-
James M. Ferguson v. Virginia Tractor Co., Inc. 191 
guson was guilty of negligence and if you believe that such 
negligence existed and was the proximate cause of or effici-
ently contributed to eause the accident, then your verdict 
should be in favor of the defendant. 
James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 357 ~ GIVEN. 
INSTRUCTION NO. 9. 
The Court instructs the jury it was the duty of James 
Meade Ferguson while driving his automobile to keep a 
proper lookout ahead for the truck of the defendant and also 
to keep his automobile under reasonably complete control 
und these duties on the part of the said James Meade Fergu-
son were continuing ones and were not discharged by the per-
formance thereof at any particular moment of time and it 
'vas his further duty to exercise the same when such would 
l1ave been . reasonably effective· so as to enable him to pre-
vent the collision and if yon shall believe from the evidence 
that the said James Meade Ferguson failed to observe the 
above required duties or either of them, then the said James 
Jvleade. Ferguson was guilty of negligence and if you believe 
that such negligence existed and was either the proximate 
cause of or effici~ntly contributed to cause the accident then 
vour verdiet should be in favor of the defendant whether or 
not the defendant was guilty of negligence. 
J un1eH Meade Ferg·uson, 
v. 
'Tirginia Tractor Co., Inc. 
page 358} GIVEN. 
INSTRUCTION NO. 10. 
The Court instructs the jury it was the duty of James 
M€ade Ferguson in the operation of the automobile in ques-
tion to have the head lamps of the automobile to be so con-
structed, arranged and adjusted that they would at the time 
of the accident produce a driving Hght sufficient to render 
clearly discernible a person or object at least two hundred 
feet ahead and if you shall believe from the evidence that the 
said James Meade .Ferguson did not have his automobile so 
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(:\quipped or that the lights were not sufficient to produce a 
driving -light so as to render clearly discernible a person or 
object at least two hundred feet ahead, then the said James 
lVIeade Ferguson was guilty of negligence at the time of the 
acc~dent .~nd if you shall believe from the evidence that such 
neglig~:ilce existed and was the proximate cause of or ef-
ficiently contributed to cause the accident, then your verdict 
should be in favor of the defendant .. 
tT ames ~{eade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 359 ~ GIVEN. 
INSTR.UCTION NO. 11. 
The Court instructs the jury if you believe from the evi-
dence that prior to the collision between the automobile driven 
by the plaintiff and the truck of the defenda!lt there was meet-
ing the plaintiff an automobile with blinding or glaring head-
lights and that as a result of the same the vision of ,James 
Meade Ferguson was temporarily obscured, it then became 
the duty of the said James ~feade Ferg·uson to reduce the 
speed of his automobile and have his automobile under such 
control that he could take all reasonable precautions to pre-
vent the accident, and if you believe from the evidence that 
the plaintiff violated the above required duty, then the said· 
plaintiff was guilty of negligence and if you believe that such 
negligence either proximately caused or efficiently contributed 
to cause the accident, then your verdict should be in favor of 
the defendant. 
James }.{eade Ferg·nson, 
v. 
Virginia Tractor Company, Inc. 
page 360 ~ GIVEN .. 
INSTRUCTION NO. 12. 
The Coltrt instructs the jury even though you may believe 
from the evidence that the truck of the defendant was parked 
upon the roadway in question and without lights upon the 
rear thereof as required by law or without lights upon the 
skids which extended from the rear of the truck, yet if you 
shall also believe from the evidence that James }.{eade Fer-
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guson saw or by the exercise of ordinary care could or should 
have seen the truck of the defendant in time to have avoided 
the accident and failed in the exercise of ordinary care to 
do so, then your verdict should be in favor of the defendant. 
James M_eade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 361~ GIVEN. 
INSTRUCTION NO. 13. 
The Court instructs the jury that proper care does not 
require the anticipation of every accident that c.an happen 
or the providing of every conceivable safe guard for the pre-
vention of any possibility of accident. 
James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 362 ~ GIVEN. 
INSTRUCTION NO. 14. 
The Court instructs the jury that the statute law of the 
Commonwealth of Virginia at the time of the accident involved 
in this case prohibited a person froin driving an .automobile 
with headligl1ts projecting a glaring or dazzling light to per-
sons approaching such headlights, and if you shall believe 
from the evidence that prior to the accident involved in this 
case an autmnobile 'vith dazzFng or glaring lights met the 
automobile of the plaintiff, and .that the vision of the plain-
tiff became obscured as a result thereof, then the driver of 
the automobile with the da~zling or glaring headlights was 
g~ilty of negligence, and tf you believe that such negligence 
concurred with the neg~ig·ence of the p1aintiff, if any, and the 
negligence of the defendant, if any, and was the proximate 
cause of the accident or efficiently contributed to cause the 
accident, your verdict should be for the defendant . 
• James J\!Ieade Ferguson, 
v. 
Virgirlia Tractor Co., Inc. 
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pag·e 363 .~ GIVEN. 
INSTRUCTION NO. 15. 
The Court instructs the jury that if you believe from the 
evidence that both the plaintiff and defendant were guilty of 
negligence which caused the accident, then your verdict should 
be in favor of the defendant. 
James Meade Ferg·uson, 
v. 
Virginia Tractor Company, Inc. 
page 364 ~ INSTRUCTION ''G''. 
REFUSED. 
I 
The Court instructs the jury that the plaintiff had a right 
to travel at a speed of forty-five miles an hour on the Mid-
lothian Turnpike at the place of the accident, unless traffic 
conditions were such, plainly visible to him, as to require a 
lesser speed. That the plaintiff had a right to assume that 
there were no dangerous, unlig·hted obstructions in the high-
way, and that all persons using said highway had exercised 
proper care for the sa~ety of other users of t~e highway. 
James Meade Ferguson, 
v. 
Virginia Tractor Co., In~. 
page 365 ~ INSTRlTCTION "H". 
REFUSED. 
The Court instructs the jury that to escape the respon-
sibility of contributory negli.gence, a plaintiff in an action 
for damages for an alleged negligence of another, is not re-
quired to exercise more care than is usual under similar cir-
cumstances among careful persons of the class to which plain-
tiff belongs. . 
.James Meade Ferguson, 
v. 
Virginia Tractor Company, Inc. 
l 
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page 366 ~ INSTRUCTION "I". 
REFUSED. 
The Court instructs the jury that in determining the ques-
tion of :qegligence the jury should consider the situation and 
conduct of both parties at the time of the accident, and if it 
was caused by defendant's negligence, without any gTeater 
want of ordinary care on the part of the plaintiff than was to 
be reasonably expected under all the circumstances, then the 
plaintiff is entitled to recover. 
James Meade Ferguson, 
v. 0 
Virginia Tractor Co., Inc. 
page 367 }- INSTRUCTION "J". -/- ..• / ) ___ ~/ 
REFUSED. 
The court instructs the jury that where one is suddenly 
confronted with a situation of imminient peril of bodily harm 
by the negligence of another and without his fault, he is not 
required to exercise that degree of ordinary care or sound 
judgment or discretion, which would be required of him un-
der ordinary circumstances and normal conditions. And the 
Court further instructs the jury that if they believe from the 
evidence that the plaintiff, James Meade Ferguson, while 
driving along the Midlothian Turnpike at night, was sud-
denly confronted with an oncoming car with blinding head-
lights, and that he slowed down his speed, dimmed his lights 
and pulled to the far right of. the road, and crashed into the 
rear of an unlighted truck parked on the highway, they shall 
find for the plaintiff, even though they· further believe that 
the accident might have been avoided had he completely 
stopped his automobile. 
James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
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page 368 ~ REFUSED. 
The Oourt instructs the jury that if the driver of the truck 
of the defendant was suddenly confronted by an emergency 
not arising from his own neg·ligence and was compelled to 
act instantly in an effort to avoid the accident, he is not guilty 
of negligence if he makes such a choice as a person of or-
dinary prudence placed in· such a position might have made 
under similar circumstances even though such choice was not 
the wisest one. 
,James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 369 ~ REFUSED. 
The Court instructs the jury that the driver of a motor 
vehicle has no right to assume that the highways of the State 
are free from the hazards of travel. 
James Meade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
page 370 ~ INSTRUCTION NO. ·9. 
REFUSED. 
The Court instructs the jury even though you may believe 
from th~ evidence that the defendant was guilty of negligence 
yet if you shall also believe from the evidence that James 
Meade Ferguson ':vas guilty of negligence which contributed 
to the accident, then your verdict should be in favor of the 
defendant since the law does not apportion negligence nor 
consider degrees of negligence, the plaintiff in this case be-
ing barred from recovery if he was guilty of negligence in 
any degree which efficiently contributed to cause the acci-
dent . 
. James !\feade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
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page 371 ~ INSTRUCTION NO. Sa. 
REF.USED. 
The Court instructs the jury if you believe from the evi-
dence that prior to the collision between the automobile of 
the plaintiff and the truck of the defendant there was meet-
ing and passing the plaintiff an automobile with blinding or 
glaring· lieadlights a.nd that as a result thereof the vision of 
the said James Meade Ferguson was temporarily obscured, 
it then became the duty of James Meade Ferguson, the plain-
tiff in this case to reduce the speed of his automobile and 
have his automobile under such control that he could take 
all reasonable precautions to prevent the accident or if you 
believe from the evidence that the said James Meade Fergu-
son was blinded by the said meeting and passing ·automobile 
with glaring or blinding headlights so that the said James 
Meade Ferguson could not see the road ahead or an object 
parked thereon, then the Court tells the jury as a matter of 
law that the said J an1es Meade Ferg·uson was guilty of neg-
ligence. · 
J anies 1\Ieade Ferguson, 
v. 
Virginia Tractor Co., Inc. 
pa~e 372 ~ INSTRUCTION NO. 7. 
REFlJSED. 
The Court instructs the jury the statute law of the State 
of Virginia at the time· of the accident involved in this case 
prohibited .a person from driving· an automobile with head-
lights as to project a glaring or dazzling light to persons ap-
proaching such headlights and if you shall believe from the 
evidence that prior to the accident involved in this case an 
automobile with dazzling or g·laring lights met the automo-
bile of the plaintiff and the vision of the plaintiff became 
obscured as a result thereof, then the driver of the said meet-
ing automobile was g·uilty of negligence, and if you believe 
that such negligence was the proxi~ate cause of the accident 
or that his neg·Iigence concurre.d with the negligence of the 
plaintiff and was the proximate cause of the accident or thai 
the negligence of the driver of the meeting automobile and 
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the negligence of the plaintiff, if any, and the negligence of 
the defendant, if any, concurred with each other and was the 
proximate cause of or efficiency contributed to cause the acci-
dent, you!' verdict should be for the defendant 
page 373 ~ I, Julien Gunn, Judge of the Circuit Court of 
the City of Richmond who presided over the fore-
going trial of James .Ferguson 'V. Virginia Tractor Company, 
Incorporated, do certify that the foregoing, togetl;ler with 
the exhibits therein referred to, constitute a true and correct 
copy and report of the evidence, and all the evidence, all of 
the instructions granted and refused by the Court, and other 
incidents of the said trial of the said cause with the exceptions 
and objections of the respective parties as therein set forth. 
And I do further certify that the Attorney for the Defend-
ant had reasonable notice in writing given by the Plaintiff 
of the time and place when the foregoing report of the testi-
mony, exhibits, instructions, and other incidents of the trial 
would be tendered and presented to the undersigned for sig-
nature and authenication. 
Given under my hand this 22nd day of January, 1937, 
within sixty days after the entry of the final judgment in the 
said cause. 
JULIEN GUNN, 
Judge of the Circuit Court of the 
City of Richmond. 
page 374 ~ And at another day, to-wit: .A .. t a Circuit Court 
of the City of Richmond held in the Court room 
of said City in the City Hall thereof on Thursday the 4th day 
of June, 1936. 
James Meade Ferguson, Plaintiff, 
· Against 
Virginia Tractor Company, Incorporated, Defendant. 
NOTICE OF MOTION FOR JUDG~IENT. 
This day can1e again the parties, by counsel; and came 
also the Jury pursuant to their adjournment of yesterday, 
and having been directed by the Court to consider their ver-
dict in the Court Room, after the retirement therefrom of all 
others; after a time reported to the Court that they had 
reached a verdict, in the words and figures following, to-wit: 
''We, thP. Jury, on the issue joined find for the Plaintiff and 
James M. Ferguson v. Virginia Tractor Co., Inc. 199 
assess his damages at Five Thousand Dollars {$5,000.00). 
Frank T. Anthony, Foreman." 
Whereupon the Jury was discharged from further con-
sideration of this case. 
page 375 } The Defendant, by Counsel, moved the Court 
to set aside the verdict of the Jury and to enter 
judgment in favor of the Defendant, notwithstanding the ver-
dict of the Jury, upon the ground that the Court erred in re-
fusing to sustain the motion of the Defendant to strike out 
and exclude the Jury all of the evidence introduced on be-
half of the Plaintiff; upon the further ground that the Court 
erred in granting certain instructions offered on behalf of 
the plaintiff; upon the further ground that the court erred 
in granting certain instructions offered on behalf of the 
Plaintiff and given over the objection of the Defendant, and 
the refusal to give certain instructions offered on behalf of 
the Defendant, and the amendment of Instruction No. 11 as 
offered by the Defendant, and the refusal of the Court to 
give the instructions as offered ; and upon the further ground 
that thP. evidence discloses that the Plaintiff himself was 
guilty of contributory negligence as a matter of law;, 
Which motion the Court continued for future determina-
tion. 
And at another day to-wit: At a Circuit Court of the 
City of Richmond held in the Court Room of said City in the 
City Hall thereof on 1\Ionday the 23rd day of November, 
1936. 
pag·e 376 } James Meade Ferguson, Plaintiff, 
Against 
Virg·inia Tractor Company, Incorporated, Defendant. 
NOTICE OF ~1:0TION .FOR. ,JUDGMENT. 
This day came again the parties by their attorneys and the 
Court having maturely considered the defendant's motion, 
heretofore made, to set aside the verdict of the jury rendered 
herein, doth sustain the same and doth set aside the said ver-
dict of the jury, upon the grounds that the evidence discloses 
that the plaintiff hin1self was guilty of contributory negli-
gence as a matter of law. . 
To which action of the Court the plaintiff, by his attorney, 
excepted. 
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It is therefore ordered, by the Court that the plaintiff take 
nothing by his bill but that defendant go thereof without day 
and recover against the plaintiff the costs by it about its de-
fense in this behalf expended. 
Fee for Transcript $56.30. 
page 377 ~ I, Walker C. Cottrell, Clerk of the Circuit 
Court of the City of Richmond, Virginia, do 
hereby certify that the foregoing is a true and accurate tran-
script of the record in the action in which James Meade Fer-
guson is plaintiff and Virginia Tractor Company, Inc., is 
defendant, including the evidence and instructions both given 
and refused, heretofore certified by the presiding judge. And 
I further certify that the attorney for the defendant herein 
has bP.en duly notified of the plaintiff's intention to apply for 
a copy of this record. 
Given under my hand this 22nd day of January, 1937. 
WALKER C. COTTRELL, Clerk. 
A Copy-Teste : 
M. B. WATTS, C. C. 
,. 
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